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COUNCIL PRESIDENT VERNA: Good morning,
everyone this is the continued public hearing
regarding 020001.

The First department to testify will be
the Law Department.

(Witnesses come forward.)

COUNCIL PRESIDENT VERNA: Good morning.
Please identify yourself for the record and proceed
with your testimony.

MR. DIAZ: My name is Nelson A. Diaz,
and I am the City Solicitor of Philadelphia. We
have prepared testimony that we will submit to you
for the record and dispense with having to read it.
And we"ll be available for questions. That way we
can expedite the process. Essentially, since | have
been before this Council just recently in the last
couple of weeks and months, 1 think it will be
helpful if we just submit it. We"re talking
essentially about an overall Law Department budget
of about 17.5 million for FY "03, which is a net
decrease of about 1.7 million. So we"re not even
asking for an increase. And we intend run a pretty
tight ship that was run before our tenure, Madam

President.
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And then you have the other parts of the
departmental budget issues which also relate to the
water, ground revenue, aviation, community
development, and total funding of about 37 million
for "02 which is a decrease of 1.3 million.

And there®s something that"s not in the
testimony that 1 want to take a little credit for
since we"re in the credit business these days. |
Just settled the Liberty case which was related to
the Liberty Towers in terms of the transfer tax for
3.5 million, which will be added revenue for you in
that case.

COUNCIL PRESIDENT VERNA: How much is
that?

MR. DIAZ: 3.5 million.

COUNCIL PRESIDENT VERNA: Wonderful.

MR. DIAZ: Which will hopefully be in
your revenues within the next 30 days. And we"re
about to settle another one which we don®"t want to
disclose, but that will be about another 1.5. We"re
in the process of working those figures out this
week. So 1°d like to take credit for a little bit
that"s happened in the couple months that I"ve been

around.
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And as you know, during my predecessor®s
tenure, there was a major iIncrease in outside
counsel expenses and a lot of it had to do with many
of the major issues of stadiums and Gas Works and so
forth. As I testified in my previous testimony, I
intend to try to keep that at a reduced rate as |
promised when I had my confirmation hearings. As
you can see, the amount will be about 6 million. We
spent about 8 to 9 million a year in the last few
years.

COUNCIL PRESIDENT VERNA: What did we
spend for outside counsel in "01 and "027?

MR. DIAZ: Before this Administration,
it was iIn the average -- prior administrations in
the average of 3 to 4 million. So we pretty much
almost doubled in the last few years.

COUNCIL PRESIDENT VERNA: 1"m sorry.

You talked about previous administration.

MR. DIAZ: Prior to the Street
Administration. The history essentially, for
example —-

COUNCIL PRESIDENT VERNA: 1"m not asking
you about prior to the Street Administration. 1 am

asking what was the cost for outside counsel for FY
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"01 and FY "027?

MR. DIAZ: FY "01 was 5.5 million and
"02 was 6 million. And "03, we project 5 million.

One of the areas 1 assume that you had
some major interest in is the area that we intend to
try to put some emphasis on in the coming year which
relates to the code enforcement, particularly as a
result of the legislation on NTI where we would hope
that we would responsible as quickly as possible,
not only to increase but to enforcement
opportunities. And so we are attempting to manage
that by hopefully reducing our case backlog in other
areas as civil rights and labor employment cases
that are pending so that we could deploy the lawyers
into the code enforcement priorities as the demand
becomes imminent.

And 1 think generally that covers the
total concept of the budget that we"ve submitted.

COUNCIL PRESIDENT VERNA: Thank you.

Will the Law Department be impacted by
the DROP Program?

MR. DIAZ: | don"t believe so.

COUNCIL PRESIDENT VERNA: People don"t

stay around long enough, huh?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2208
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

MR. DIAZ: It"s a good question because
the tension between what we pay lawyers versus what
they get in the private sector, we essentially then
have this middle management lack of individuals with
longevity and experience. And as a result, they
tend to leave when they begin to cap out at more
profitable areas since it becomes sometimes
prohibitive work at these salaries.

COUNCIL PRESIDENT VERNA: In your
testimony, you indicated that there will be a
decrease of $1.7 million for outside counsel. Now,
is that caused by the decrease of case load or is it
a concerted effort on your part to keep as much work
in-house as possible?

MR. DIAZ: My Ffirst month on the job 1
eliminated a hundred thousand dollars in contracts
for outside lawyers, people who were doing services
for us. So it"s an effort on my part to try to
utilize the capacity and the capability of lawyers
that we have and also to employ people who have the
capabilities so that they can represent us instead
of paying $400 an hour for services. You know, our
lawyers get 40 to $80 an hour. So it"s a difference

in cost to the department.
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COUNCIL PRESIDENT VERNA: What is your
budget for outside counsel for "03?

MR. DIAZ: For "03 is 5.2 million.

COUNCIL PRESIDENT VERNA: And 1 think
you indicated to me just a couple minutes ago that
for FY "02 we spent 6 million and you say that we"re
saving 1.7 in "03?

MR. DIAZ: That"s correct.

COUNCIL PRESIDENT VERNA: It doesn"t add
up.

MR. DIAZ: There"s savings on other
areas. For example, in the General Fund, we have a
savings but then in the Water Fund we have an
expense and in a Grant Revenue Fund we have an
expense and in the Aviation we have an expense. So
the offset of that gives you the 1.3.

COUNCIL PRESIDENT VERNA: Would you
please explain the monitoring agreements related to
the civil rights unit? Why do they end in September
20037

MR. DIAZ: I don"t know.

MR. THOMPSON: For the record, 1 am
William Thompson, Chair of Litigation for the City

Law Department. The monitoring the agreements were
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the result of discussion between attorneys for
plaintiff, the attorneys for our office, as well as
the Court. And I believe it is in the process of
those discussions and agreements reached among the
parties that those dates were set for the end of
those monitoring agreements.

COUNCIL PRESIDENT VERNA: Do you
expect --

MR. DIAZ: Excuse me, Madam President.

MS. TSAl: My name is Stella Tsai, Chair
of Administrative Law. | notice in the testimony --
I was out for a few weeks. So i1t indicates that the
Baby Neal litigation maybe subject to monitoring
agreement. It is not subject to the monitoring
agreement. It"s reached its conclusion, so that is
not subject to a monitoring agreement. And that's
one the cases that"s listed in the civil rights
portion of the testimony. | just wanted to clarify
that point. Thank you.

COUNCIL PRESIDENT VERNA: Thank you.

Do you expect to dedicate more of your
staff to handle the increased number of code
violations brought forth by the NTI Program? And

can you tell us what other units will be affected?
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MR. DIAZ: | have Ms. Gaston with us who
is the Chief Deputy for the area of enforcement.

And she has done a tremendous job with regard to
being current in those areas. And as a result, we
have not determined at this point that we need
tremendous additional resources. But we are
projecting that once the enforcement activities
begin, which is the demolitions and then the
rebuilding and then the whole program on NTI and its
concept becomes a priority that we will be forced to
work in that area.

One of the problems that we also have is
we need additional priority also established by the
Municipal Court. As we begin this general area
enforcement and we will definitely need additional
resources. And the way that I think that that 1|
would like to deploy the lawyers is to try -- and
what 1"m doing now is developing and establishing a
program with the federal judges. There are about
400 or 500 cases that are in the pipeline both in
labor and employment and the civil rights. And if I
can reduce the number of cases and resolve a number
of those cases, | think that will free up some of

our lawyers to be able to utilize them in other
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areas within the Law Department. And one of those
priorities would be the area of enforcement. I
don"t know if Cheryl wants to add anything else to
that.

COUNCIL PRESIDENT VERNA: Thank you.

The Chair recognizes Councilwoman Brown.

COUNCILWOMAN BROWN: Thank you, Madam
Chair.

First let me congratulate you on the
recent win and savings that your office was
responsible for with the settlement. And let me say
thank you very much for the role you play annually
in inspiring young people to pursue graduate
education with regards to the Fatah Graduate
Opportunities Conference.

President Verna started a portion of her
testimony addressing the decrease that your office
has enjoyed this past year and you mentioned
specifically stadiums and PGW as primary factors
that contributed to that, the fact that we do not
have them now, correct?

MR. DIAZ: Well, the stadiums are pretty
much a done deal and, therefore, 1 don"t foresee any

additional expenses generally. And 1 believe that
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whatever additional issues, we can do them in-house.
At this point they were done by private law firms.

The PGW is another story. 1 think there
were expenses that were encumbered by that. 1%ve
hired someone who was an expert in both the area of
EPA, environmental law, regulatory law, and spent 20
years in the Department of Energy. And 1 would hope
that the fact that 1"ve added to the capacity of the
Law Department someone with that capacity would also
enable us to use less outside resources and expense
in the PGW area, but 1 don"t think anyone can
predict what would happen with PGW between now and
the end of this year.

There were other areas of expenditures
that we were involved with in terms of Law
Department, which was the School District cases.

And as you know, the School District issues are now
being carried by the City Council. And therefore, I
believe that the expenditures that are going to be
encompassing the challenges with regard to the
School District issues will be carried by the City
Council, therefore, 1 don"t foresee myself spending
any money in that area.

COUNCILWOMAN BROWN: On the topic of the
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use of outside Council, it"s my understanding -- my
knowledge base is limited, but it"s my understanding
that large corporations now sell software to users
of outside counsel as a way to contain cost
in-house. Has your office explored this? If not,
why not? |If so, the outcome. What has the yield of
those discussions, if any?

MR. DIAZ: It"s an excellent point.
We"re really backward in regard to the utilization
and the capacity that we have with regard to the
computers and the technology. And I committed to
Budget Office that if I could save money on the
employment area, if we could utilize some of those
resources for the purposes of not only upgrading the
computers but upgrading technology and giving us som
technological capabilities that most of the law
firms in this City have and we don"t. 1I"ve
attempted to ask both our Budget Office -- and 1|
don"t know if you want to add anything to that.

MS. MOUZAYCK: Yes. My name is Donna
Mouzayck, First Deputy City Solicitor. We did
review one outside package which was meant to
monitor outside counsel billings. The cost, as |

recollect -- this was about a year, a little more
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than a year ago -- was something like $80,000 per
year going forward for the next three or four years.
We were in the middle of negotiations and realized
that we had some capacity in-house to do what the
software was meant to accomplish without going
through that expenditure. So right at the end of
those negotiations, Chris Lane and myself began to
design some in-house programs which would get us
close to what they do. We were able to utilize our
own 4D System to get the level of detail that we
needed to better manage those cases. We also got
our managers more involved so that on a monthly
basis they are in contact with outside counsel and
provide us up-to-date status.

We also have built into our contract
guidelines instructions to our outside counsel
telling us that we want to see copies of everything,
things of that nature, so that we can better monitor
those programs. So between our own in-house
computer program and our own in-house manpower, we
maybe aren®"t doing everything that they do, but
we"re getting close and we"ve avoided those payments
of $80,000 per year.

COUNCILWOMAN BROWN: Therefore, are you
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optimistic with regards to strengthening the
existing capacity of your office in this particular
area? And are you, therefore, exploring the
possibility of purchasing the software for those
areas where your office does not have the capacity?

MS. MOUZAYCK: 1 think we want to
continue to fine tune and make this process of
reviewing the bills as easy as possible. If it
turns out that our in-house processes are as good as
the software, then 1 think it"s not worth pursuing.
However, if we can find an affordable package that
makes us efficient and we don"t have to use as much
manpower, then 1 think we would consider it.

COUNCILWOMAN BROWN: Very well. Thank
you very much.

That concludes my questioning, Madam

President.
COUNCIL PRESIDENT VERNA: Thank you.
The Chair recognizes Councilman Nutter.
COUNCILMAN NUTTER: Thank you, Madam
Chair.

Good morning, Mr. Solicitor. A couple
weeks ago, | think, in a different hearing, one of

the attorneys from the Law Department came over. |
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think it was Ms. Kritz, Cheryl Kritz.

MR. DIAZ: Yes.

COUNCILMAN NUTTER: The issue arose
regarding the general topic of infrastructure
improvements and specifically policy with regard to
curb and sidewalk replacement or reconstruction. As
I understood at the time, and as | said, this was a
couple weeks ago, Ms. Kritz was going to be working
on a document to either clarify or better explain
the policy of the City and the ability to put
capital dollars into various developments but that
at the same time somehow we were not allowing those
same capital dollars from the public to be utilized
in general residential areas. These capital dollars
in the proposed "03 Capital Budget and some previous
budgets are attached to developments associated with
the Federal Government program, the Hope 6 awards,
and 1"ve been trying for sometime to better
understand the distinction that"s being made, if not
the -- 1 don"t want to say or give the complete
connotation of discrimination, but at least the
difference or the difference in treatment that some
Philadelphians are receiving versus others in

different parts of the City based on either where
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they live or the type of neighborhood or the type of
block that they live on. Can anyone give me
information with regard to where that research issue
is?

MR. DIAZ: Good morning, Councilman
Nutter. | assume that you had received a response.
And I apologize if you haven™t because | did sign a

response to you.

COUNCILMAN NUTTER: 1 have not received

MR. DIAZ: I apologize. It may have
gone through the systems that have been established
through the Finance Department and so forth.

COUNCILMAN NUTTER: 1"ve heard about
these systems.

MR. DIAZ: And 1 apologize if you
haven®t, but 1 know I signed a response. And the
response essentially went through the evaluations of
whether or not you spend it through the Capital
Budget versus the Operating Budget and the decisions
made with that and why there has been determination
you couldn"t do it. And generally, the response was
that i1t was a policy determination and, therefore,

the powers-to-be essentially determine what policies
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would be implemented vis-a-vis the general Operating
Budget and Capital Budget.

I don"t know if Dan Cantu, you want to
add anything else to that?

So that"s what 1 understood to be the
response that we forwarded to you. And I will find
out why that has not reached your desk.

COUNCILMAN NUTTER: 1 appreciate that.
IT 1 can further explore that, Mr. Solicitor. So
your testimony, if not, the response that I will
receive shortly is that this is not a legal issue,
this is a policy issue?

MR. DIAZ: That"s correct, Councilman.

COUNCILMAN NUTTER: And so that 1
further understand, whether it"s a part of a Hope 6
application or not a part of a Hope 6 application,
capital dollars can be used in a reconstruction or
replacement of infrastructure generally, whether
that includes curb, sidewalk, lighting, or other
capital eligible items?

MR. DIAZ: Well, 1 tend to be a little
bit of an expert on the Hope 6 process. And the
Hope 6 process essentially is an application in

which you commit yourself on the basis of whatever
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funding you will provide for the development in
conjunction with the federal dollars.

COUNCILMAN NUTTER: I understand that.

MR. DIAZ: So that that is obviously a
determination based on the applicants and the City
when they promote that. Once the award is made, and
there is an obligation to the federal government --

COUNCILMAN NUTTER: I understand that.

MR. DIAZ: Not on the Hope 6 but on the
the capital versus the general operating expenditure
to that it would be a determination that we have
concluded is based upon the policy determination.

COUNCILMAN NUTTER: Again, let me just
make sure that 1°m clear. And we don"t need so much
to talk about the operating side. 1"m clear on what
we can do and cannot do on that.

The point I"m trying to get to is
whether it"s a Hope 6 application or not, the
determination is that capital dollars can be used in
this manner for infrastructure renewal or
replacement curb and sidewalk anywhere in the City,
and that decision on whether it"s to be used as a
part of a Hope 6 application or any other

application or not as a part of a Hope 6 application
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or any other application is strictly a policy
decision, not a legal matter?

MR. DIAZ: That"s what 1 concluded, that
it was based on policy.

COUNCILMAN NUTTER: And just in the
chain of hierarchy, is it your opinion as City
Solicitor that ordinances of the Philadelphia Code,
do they outrank policies?

MR. DIAZ: That"s correct. If you have
an ordinance as long as not preempted by any other
legislative activity, it is the obligation of the
Administration.

COUNCILMAN NUTTER: Okay. The second
item was, | did receive through the system a
response to another issue that was raised back at
the -- 1 believe this was in the Fiscal Stability
Committee back in February. The issue arose with
regard to there are some real estate tax ordinances
020031 and 020033, these bills involved a shifting
in the millage for the School District rate and the
City rate in order to allow for approximately $25
million in millage in the upcoming FY *03 budget to
be transferred such that the School District will in

essence receive an additional $25 million above what
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they would normally receive in order to be pledged
then as debt service for an anticipated bond
financing.

A couple questions arose. You responded
on February 14th to the one issue, which is that if
the Solicitor does not certify to the Chief Clerk of
the Council by June 28, 2002, that certain
provisions or requirements that the Administration
seeks to have in place with regard to, 1 believe,
relief from the maintenance of effort component of
Act 46 of the State Legislature that the rates will
not change and they will remain the same. And that
basically prevents the possibility of having to
change the rates back to the already established
City rate in the next fiscal year which would in
essence be a tax hike which we know is illegal. In
the Finance Department hearing on the Operating
Budget, we discussed that and we cleared that issue
up- The second issue arose, though, which is if you
don"t provide that certification and if the rates do
not change, we will have already by that point --
we"re required by the Charter to pass a budget May
30 -- we will have passed a budget with certain

revenue estimates and expenditures in a budget in
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anticipation of the rates having changed. You"ve
cleared up and made provisions for the rates not
changing. The question is, on June 29th and June
30th going into July 1st, we will at that point have
a budget that is out of balance. The question was
raised at that time, what are we then left to do and
what, if any, are the ramifications of that
scenario? It was requested at that time that the
Law Department look at that particular issue and get
a response as to what happens under that particular
scenario.

Do you have a sense, Mr. Solicitor, of
where that response might be?

MR. DIAZ: That"s a new question. The
question that we were concerned at the time was
whether or not we were going to be obligated to
additional resources going forward with regard to
the School District Act 46 determinations. And that
was essentially the bulk of our research and
response with regard to the millage question that
you so articulately put forth.

In regard to whether or not you have an
issue on the 29th or 30th is something that we have

not researched and we will be happy to research for
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you. As you know, there"s an obligation, obviously,
on the balanced budget issue based on our City
Charter and so 1 really would have to determine
whether or not we have based upon that conclusion
that you raised give you a hypothetical response to
that, because at this stage of the budget process,
we have not gone that far to make a conclusion that
we"re out of balance.

COUNCILMAN NUTTER: Well, 1 understand
that. But 1 would ask that the response actually
not be hypothetical, but play out or layout the
facts as we know them. |1 would like your response
to deal with the very real scenario that you have a
provision in the bill that says if you don"t provide
that certification you"ve received whatever the
relief is that"s being requested of the legislature,
if you don"t certify to the Chief Clerk by June 28th
that such relief has been received, then the bill
requires that the rates stay the same. What I want
to know is, we have to pass a balanced budget by May
30th. And in that balanced budget, it is assumed
that the rates are the changed rates. What 1 want
to know is, what happens and what is our recourse if

by the end of business on June 28th you cannot
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provide that certification? What happens then? Is
the budget then out of balance? What action will
need to be taken by either the City Council or by
the Administration? And lay out a course of action
based on not the hypothetical, but the actual.

MR. DIAZ: I will be happy to look at
that since 1, obviously, don"t want to create any
crisis. So I will look at issue particularly with
regard to the certification requirement and get to
you as soon as possible. Hopefully, no later than
early next week.

COUNCILMAN NUTTER: 1 appreciate that.
A couple last questions.

I had sent a letter regarding a
particular constituent issue, which we don"t have to
talk about the particular of that issue because that
particular scenario is replicated many times a day
throughout the government. It has to deal with the
issue of enforcement of the various provisions of
the Philadelphia Code. And at times, the conundrum,
if you will, of figuring out which department or
agency has the responsibility for either taking a
matter to court or having final enforcement. |

initially received a letter iIn response to this
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particular issue back on December 20th from Chief
Deputy City Solicitor Ms. Gaston laying out some
particulars with regard to the code and
responsibilities of the Law Department and L & I.
I"m sure as a legal document and if it was lawyer to
lawyer -- and you know, Mr. Solicitor, that I"m not
an attorney so I"m always at a disadvantage in any
of my meetings or conversations with Law Department
but I struggle through to try to understand. |1 then
sent a letter back saying basically, 1 appreciate
the education with regard to the vagaries of the
code and the lesson of who does what, but it was not
necessarily crystal clear. That then resulted in a
legal treaties from Mr. Thompson, the Chair of the
Litigation Group. 1 believe right after he wrote
this document he probably represented someone at the
United States Supreme Court and was preparing his
document in such a way that he was going to get
ready for that appearance. That was less clear,
although great language and 1 know that he was on
point for any discussion before a law class.

Now, in all complete seriousness, it
remains a mystery at times, depending on the nature

of the violation as to who iIs responsible for what.
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Whether you"re proceeding to Municipal Court on a
particular item or you"re proceeding to Common Pleas
Court or you"re going the Equity Court which I know
is a part of the Common Pleas system. And I know
that from the correspondence there have been
training sessions between L & 1 and the Law
Department, which 1 commend you for. The bottom,
bottom line of all of this becomes how do you ever
get anyone to either come into compliance or force
them to do the thing that the code requires either
that they do or that the code prevents them from
doing?

We"ve had numerous meetings around the
issue of enforcement of provisos In zoning cases.
We"ve had numerous meetings around the issue of
preventing people from doing what they"re already
doing In zoning matters. Or when they®ve loss
through there case and proceeded through all their
various appeals, which they have a right to do, and
have loss at every step including to the
Pennsylvania Supreme Court or Commonwealth Court
when they®ve denied them and the Supreme Court has
decided not to hear their appeal. | mean, I think

that is the end of the road. The issue i1s here is
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when do we make someone comply? When do they make
them tear down what they have built illegally, never
had the right to do, and continue to ignore us?

And 1 think that this is a very, very
serious issue. It has been for a long period of
time. And as we move forward, whether under the
umbrella or framework of NTI or any other construct
known to mankind, enforcement, adherence to the law,
some kind of civility out in our neighborhoods and
true compliance and the notion that you have to be
in compliance with the Philadelphia Code. It is not
easier to ask forgiveness than it is to ask
permission. That is the concept that I"m truly
struggling with in terms of getting a resolution to
many of these problem. People play the system and
play the system and play the system. They know it,
in many instances, better than we do. They get to
keep doing what they want to do. And the people who
are affected by their negative behavior never see
relief.

I want to know how we"re going to have a
system that works, that functions, and that is
easily explainable in 25 English words or less.

MR. DIAZ: Councilman, 1 agree that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2229
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

sometimes the exasperation of going through the
process frustrates an entire body. 1 was a zoning
jJudge and so | know essentially the code enforcement
process. And to some extent there are levels in
which people know how to abuse the system; you"re
absolutely right. And you get into hoping that
someone gives you a remedy once you"ve won your
action in court. And there are obviously
jJurisdictional issues, and 1°11 let Ms. Gaston
answer in regard to the responses that she®"s given
you. But there are obviously jurisdictional issues
related to Municipal, then they go to Common Pleas
and all the way up. And we should have a
responsibility to make sure we, the Law Department,
once we represent the City appropriately and
represents an action which gives the petitioners
their due credit in winning that action that there
should be enforcement capacity in the part of the
department of L & 1. And to some extent we
represent L & 1, but we don"t do the enforcement of
each one of the divisions within the department.
But Ms. Gaston can tell you about the response that
she gave you and the genisis of that.

MS. GASTON: Good morning. 1°m Cheryl
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Gaston. 1"m the Chief Deputy of the Code
Enforcement Unit.

The genisis of the question was about
possible enforcement against an owner of a
particular property. Our enforcement actions are
all referred to us by the Department of License and
Inspections, and we act on their behalf to try to
get enforcement. They have two systems that they
use. They refer matters either to Municipal Court
or to the Court of Common Pleas. The Municipal
Court process is not one that the Law Department is
actively engaged in. L & 1 has their own
enforcement officers that go to Municipal Court and
deal with those particular actions.

COUNCILMAN NUTTER: 1 hate to jump in at
this moment, but unfortunately | have to.

Why?

MS. GASTON: That is the system that has
been in place and that has been --

COUNCILMAN NUTTER: Who made that
system? |1 wasn"t a part of that.

MS. GASTON: The Department of Licenses
and Inspections made that decision.

COUNCILMAN NUTTER: They get to decide
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how they proceed?

MS. GASTON: Yes.

COUNCILMAN NUTTER: Based on what?

MS. GASTON: The Philadelphia Code which
gives them the responsibility for enforcing the
different City codes that are under there purview.
So they get to decide --

COUNCILMAN NUTTER: And what is their
power of enforcement? 1 mean, they have more power
than Law Department?

MS. GASTON: Yes. The Code gives them
all of the powers. They have the power to see to it
that violations of the Code are corrected, that
properties that are illegally —-

COUNCILMAN NUTTER: How many Code
enforcement officers does L & 1 have?

MS. GASTON: I don"t know.

COUNCILMAN NUTTER: Do you have any
engagement with L & 1 and their code enforcement
officers?

MS. GASTON: We get involved in those
instances where the code enforcement officer has
decided that the Municipal Court process perhaps is

not the best process for this particular case.
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COUNCILMAN NUTTER: How do they make
that decision?

MS. GASTON: They make that decision
sometimes based upon how many times they"ve been
before the Municipal Court and not gotten compliance
from this particular code violator. They can decide
because of the complexity of the matter that they
would prefer to have the matter heard in the Court
of Common Pleas where you can actually ask for
enforcement as opposed to the Municipal Court system
which is basically a system of fines.

COUNCILMAN NUTTER: What"s the basis
upon which they make these decisions?

MS. GASTON: 1 can"t tell why every
enforcement officer makes an decision. But
basically, they may be looking enforcement. They"re
serious kinds of violations they"re not getting
enforcement and what they want to is to make sure
that the code violator corrects the violation as

opposed to

it may be that the person isn"t coming
to court. It could be that when they do come, they
still have not corrected the violation.

COUNCILMAN NUTTER: And these decisions

are solely within their discretion?
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MS. GASTON: Yes.

COUNCILMAN NUTTER: My question earlier
was -- I"m not asking to get inside their my mind.
My question was -- | mean, | have to make the
assumption that if the Law Department involved in a
particular matter, you have a certain set of either
guidelines or standards by which you seek to make
your judgments. My question was, what are the
similar guidelines and standards as used by L & I to
decide what their code enforcement officers do or
how they make these discretionary decision?

MS. GASTON: I couldn™t answer that
because 1 don"t set those for them nor do 1| have any
role in how they decide to prosecute those
particular cases.

COUNCILMAN NUTTER: Well, who better
than the Law Department®s Code Enforcement Unit to
at least establish a certain level of standard about
how code enforcement is going to be handled or
compliance. 1 mean, we apparently have two
different systems. We"ve got L & 1 doing whatever
they want to do and however their officers decide
what they do, and then the Law Department has it"s

own Code Enforcement Unit, which I don"t know at
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what point you guys get involved, but then you have
your own decision-making situations.

Code enforcement is code enforcement.
Violations are violations. You can only have one
system and one set of standards that everyone has to
adhere to.

MR. DIAZ: Councilman, let me -- Bill
Thompson used to also head the Code Unit for Cheryl
and he"s the head of the litigation area. Let me
see if he wants to add anything to that. But
generally, I would agree with you that we as a
representative body should advise and should be
providing the legal advice as to the parameters with
regard to the enforcement capacities and the
representation. They"re the client, we"re the
lawyers. We essentially operate in the legal realm
and not necessarily in the enforcement realm, but we
will enforce and will do whatever is required as it
relates to our advice to those agencies and,
hopefully, they don"t exceed their powers and at the
same time they have the capability --

COUNCILMAN NUTTER: 1°d be thrilled if
they just used the power that they have.

MR. DIAZ: They have the capability of
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discretion which is given to all prosecutors and in
the prosecution enforcement similarly happens that
the prosecution portion of it has some discretion.
But let me see if Bill wants to add anything to
that.

MR. THOMPSON: Good morning, Councilman.
I do recall both the letter and the subsequent
telephone conversations that we had with respect to
this issue, and I think you®"re right. It is an
issue that we encounter many times. It occurs
constantly iIn our practice as code enforcers. But
in terms of the overview, 1 only wanted to say this:
I don"t know historically how the system evolved. |1
suspect it evolved as a consequence of a reflection
on how much resources both the Law Department and
L & I had and a determination that with low-level
violations where there aren®t significant life
health safety issues involved and the like or where
there isn"t a long history of flouting the code on
the part of a violator that L & I might elect in
those instances to try to get enforcement through
the Municipal Court mechanism. |1 suspect that
that"s the sort of thing that happened.

COUNCILMAN NUTTER: What"s makes the
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definition of a low-level violation.

MR. THOMPSON: That gets to the question
of who makes the ultimate determination. 1 think
under the code it"s clear that the discretion to
determine code violations belongs with the chief
enforcement officer under the code, and that the
Commissioner of Licenses and Inspections. And
that"s in no small measure a reflection on the fact
that L & 1 has the expertise in terms of engineers,
building inspectors and the like, people who have
the technical expertise to determine whether a
violation exists. The lawyers are purely the
enforcement arm of L & 1. We help them in that
regard. 1 don"t think it"s accurate to take away
from this dual system the sense that there is no
communication going on constantly between the Law
Department and L & I. In fact, there is constant
communication, constant consultation. There are
formal programs like an extensive training program
that we did for L & 1 and its inspectors. And then
there®s the day-to-day conversation in which people
at L & 1 pick up the phone and call Cheryl and her
people and say, "What do you think about this? What

do you think we should do? Should we proceed with
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enforcement or not?"

So that avenue is always there for both
L & 1 and Law to consult over the code and its
application.

COUNCILMAN NUTTER: Most of the issues
1"ve been involved in generally have been less of a
technical nature. 1It"s not about are we making a
decision is this building safe or not, should this
roof be done in a certain way. Although we"ve had a
couple of those. These are usually, to put them
under a phrase, they"re usually quality of life
issues or general code violations often having to
deal with either zoning, licensing, or something
like that. These are not expert decisions where
someone has to have a PE after their name or 18
years of professional training to figure out what's
going on. The book says X. The person is doing Y.
And 1 want to know what Z is going to do to resolve
that particular problem. Whether 1t"s a barking dog
case, which in some instances the Law Department
doesn"t even want to pursue. Well, 1 want somebody
to explain to the lady who can"t sleep in the middle
night because their neighbor can"t keep track of

their dog or whatever else they"re doing that that"s



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2238
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

not an important problem to them. And let them talk
to that person at 2 o"clock in the morning when
they"re having that kind of problem.

Or let"s talk about people who do go
through the whole process, get their recourse from
the courts. We can talk about the Tiki Hut. You
want to have a Tiki Hut conversation? It"s still
out there. The people went to the Common Pleas
Court. They won their case. The Pennsylvania
Supreme Court refused to hear them. And that
structure is still sitting out there. Now, | want
to know what the recourse is for that person who
spent their money, played by the rules, and they"ve
gotten no recourse. Is that a discretionary
decision made by L & I or by the Law Department?
They lost. The structure should be removed. Or
whether it"s a stop-and-go somewhere that has built
an facility that"s illegal according code. Make
them remove it. That"s where you get enforcement.
And tell people we don"t play games. You play by
the rules. You get your license. You go to zoning.
You get what you get. |If you lose, take it down.
Which it shouldn®t have been there in the Ffirst

place. So 1 want to know when someone®"s going to do
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something about those issues. [1"m not talking about
professional discretionary issues. 1°m saying the
code says X. Do something.

And all this conversation back and forth
between L & I, at the end of the day most of it is
Just conversation because we"re not getting
results. And so people don"t take the code
seriously; they don"t. Because they know nothing is
going to happen to them. Oh, I might have to make a
court appearance, 1711 go, | won"t go, maybe 1 gotta
pay a fine, I still won"t do what they told me to
do.

No one has to do anything so they don"t
take it seriously. And while we"re having this
conversation, nothing is going on. That"s all I™m
asking for. Enforcement. Play by the rules. |IFf
you win you get what you were supposed to get. |IF
you lose, you don"t get to keep using it and having
luxury of doing it, because you know you®re illegal
in the Ffirst place.

MR. DIAZ: Councilman, 1 agree with you.
And I™"m scheduled to try to meet with the L & 1
Commissioner and figure out whether or not there are

cases like that in which we"ve already had some
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victories. We, meaning the L & 1 enforcement
capacities, and whether it has been --

COUNCILMAN NUTTER: 1 can give you good
list out of the district. You can go out that
raggedy used auto dealer out on Bryn Mawr Avenue who
lost their case at the Zoning Board, wormed their
way back into the system illegally, lost again,
appealed. We changed the law that enforcement is
not stopped just because you have an appeal pending
somewhere else. They still have the barbed wire up,
the eight-foot high fence, the illuminated sign, and
they"re selling used cars, all of which are a
violation of the Zoning Code. It"s been going on
for a year and a half.

Do we have any enforcement? No.

MR. DIAZ: I think that"s a legitimate
concern, Councilman. [1"m unaware, but if that is
occurring, obviously we need to be more responsive
to your needs. 1 think we"re falling on the case.
And 1 think we need to --

COUNCILMAN NUTTER: 1 appreciate it, but
I"m sure these things are going on all over at the
City. |If somebody sits over at the Zoning Board

every day and listens to some of the garbage that
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goes on over there -- I"m not criticizing the Board.
I"m saying that people come in with known
violations. Other things come out in the course of
hearing the case of other violations, and nothing
happens to them. [I"m not sure that L & 1 has a
person over there to listen to this mess.

And who represents the public®s interest
in any of these matters. The Zoning Board has
representation. 1"ve got to fight to get
representation for myself. And the constituents are
told, "Go hire a lawyer."

Well, what"s the City"s position if the

Zoning Board says, "You lose," and the person
appeals. They have a right to appeal. What"s the
City"s position in the matter? The Zoning Board
gets represented at the next level, whether it"s
Common Please or Commonwealth Court. Who represents
the City"s interest to say "We are against this'?
Who are L & I"s interest or the Police Department”s
interest or anybody interest?

The Planning Commission has a role in
this. Nobody takes up their particular case in any

of these matters.

MR. THOMPSON: [In the case of the Law
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Department, the practical problem the Law Department
faces is we don"t have inspectors out on the street.
We learn about the existence of these kinds of
problems, and that is not to disparage or demean any
of them. 1 take all of them seriously because as
you suggest, they"re vitally important to the
individual that"s involved whether they are serious
in some larger sense under the code. They"re
serious to the person who"s being affected by them.
So we take every single complaint of that Kind
seriously. The problem is we don"t know about it
unless someone brings it to our attention.
Ordinarily, it"s L & I. But sometimes it may be a
call from a Councilperson. It may be a call from a
constituent. Someone from the public may call.
Every call of that kind that 1 get or that Cheryl
gets, we refer over to L & | and say, "Do me a
favor. Send an inspector out there, take a look
find out if there"s violation."

And if there is, then they"ll write a
violation. That violation will either come back to
us or go into the system for enforcement. But that
jJudgment needs to be made by the inspector under the

code to determine if this communication from a
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citizen or a Councilperson or anyone else who"s
interested does in fact state a violation. Then if
someone comes back and says, Yes, it"s a violation,

it needs to be corrected,” we go into action.

COUNCILMAN NUTTER: All right. Then I™m
going to ask you to do this. | want you to contact
L & 1 and ask them to search their index cards or
computer base, whatever it is that they use over
there. |1 want to know how many outstanding
violations exist in the L & I system today and what
their status is in terms of enforcement. | want the
universe of outstanding violations for every person
or every business or every property that has a
violation against it, and I want to where it is in
the enforcement process and what either you or L & 1
is doing about it.

IT you can forward that to the Chair 1
would appreciate.

MR. DIAZ: Well.

COUNCILMAN NUTTER: Thank you.

COUNCIL PRESIDENT VERNA: At this time
the Chair recognizes Councilman Ortiz.

COUNCILMAN ORTIZ: Thank you, Madam

Chair.
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I want to congratulate you on the hiring
of a new Chief Deputy of Regulatory Affairs. |
think he"s in the audience today, Mr. Romulo Diaz.
Is he here?

MR. DIAZ: Yes, he 1is.

COUNCILMAN ORTIZ: He comes to us from
where?

MR. DIAZ: He was the Deputy
Administrator for the Department of EPA, served
there four years. He was second in command of EPA
which is appointment by the President of the United
States. And he spent 20 years in the Department of
Energy, has impeccable background in public service.
Is, unfortunately, a Texan. He has lived in
Washington, D.C. his family has lived in Delaware
Valley in Cherry Hill area, and he is graciously
ceded to my pressure to serve the citizens of
Philadelphia at this great salary that we paid him
to take over the Regulatory Department that will
really overlook some areas that are of high
importance to us. One obviously is the fact that he
has that great experience in energy will help us
with the PGW issues, and the fact he has an

environmental experience will help us with a bunch
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of issues that 1"ve been working on which relate to
the lead issues both in the schools and in the
housing areas that I think will be a contribution to
the Law Department in terms of representation of the
Health Department and the other clients that we
have, including the City Council of Philadelphia.

COUNCILMAN ORTIZ: Thank you. Mr.
Solicitor, you"re brand-new so you"re setting new
policies. But how much money was paid out last year
in terms of claims against the City?

MR. DIAZ: We have that indemnity fund
which is about $22 million, if I"m correct. 1°m off
by 7, $30 million.

COUNCILMAN ORTIZ: Did we pay out $30
million last year?

MR. DIAZ: Yes, we paid out 30 which
essentially was a reduction of the prior history of
payments. So it was at a respectable number.

COUNCILMAN ORTIZ: Do you have a list of
cases? And how many of that litigation had to do
with issues coming out of the prisons, either the
treatment, health services? 1°d like to see a
breakdown of that.

MR. DIAZ: We can provide that for you.
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I think a substantial amount of the indemnity fund
is as a result of payments of litigation related
either to civil rights litigation, claims
litigation, personal injury issues. So the bulk is
in that area. We"ll be happy to branch out what, if
any, amount was paid as a result of any prison
litigation.

COUNCILMAN ORTIZ: Well, 1°d like to see
a breakdown of it all just to make a comparison as
to where the cases were emanating, what were the
situations.

Were most of these cases taken to trial
or were they settled?

MR. DIAZ: Your have a combination of
both.

COUNCILMAN ORTIZ: Do you have a list of
those cases that were settled vis-a-vis taken to
trial?

MR. DIAZ: Yes, we do.

COUNCILMAN ORTIZ: In terms of your
criteria for settling cases, what is the current
criteria? Do you have a certain amount of dollars
that you said maybe it"s not worth, $300,000 we can

pay it out, $400,0007?
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MR. DIAZ: We set parameters based
upon -- there"s a claim and a risk unit that"s head
by one of Joel Varillo (ph) who head our Risk
Management Department and then we have a number of
lawyers that get around that call themselves claims
determinations. And then each one of the divisions
have authority, some in the area of 30, some in the
area of higher authority. And then their authority
then rises to finally --

COUNCILMAN ORTIZ: But do you have a
criteria, for example, a case that"s going to be
$100,000 or $200,000, you would rather settle it
than go to litigation or what? 1°d just like to
find out what"s the thinking that goes into it.

MS. MOUZAYCK: Donna Mouzayck, First
Deputy City Solicitor. |1 used to be the Chief the
of the Claims Division so I"m pretty familiar with
the procedures there. The value of the claim is
going to change in the course of time. When
something first gets filed, there"s very little
information that you know about that particular
claim. You"ll have a date, time, place and the
nature of the accident and sometimes you"ll have

some information about the Injury. More often than
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not it"s generally reported like it"s soft tissue or
it"s a fracture. It could be even less specific
than that.

COUNCILMAN ORTIZ: But as you go along
you begin to get an idea.

MS. MOUZAYCK: So what we do is within
the first few weeks of the case we will set a risk
assessment figure based upon the information in the
complaint. Thereafter, there will be an
investigation and a discovery period where we both
do in-house investigation along with formal
discovery which would include things like the
deposition, answers to interrogatories, which now
provides us additional information regarding that
claim. We now have records provided from the
plaintiff and medical records that we would obtain
in the case of personal injury, and we would use
that information, now re-assess that file, and we
might have to adjust the assessment on it. As the
case ripens, it may go before independent sources,
for instance, it may be a settlement conference and
those numbers are also be examined against the
claim. The final thing is on a weekly basis, there

will be -- each unit has a settlement committee that
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combines the experience of all of the managers in
that division so that the claim can be totally
scrutinized, medical records can be reviewed, expert
witness testimony can be considered whether or not
it"s a viable claim or not. That too could come
into our evaluation. Finally, the default is
considered which allow to adjust that value down.
MR. DIAZ: 1t appears as though the rate
is the lowest they"ve ever had with regard to any
payments in terms of claims. So it will be a very,
very low Figure. And so you"ll be very proud of the
fact that we have guarded the City"s money.
COUNCILMAN ORTIZ: On Page 3 of your
testimony you have there, the Labor and Employment

Unit, the first sentence says, "... pursues cases to
curtail litigation."

Most of this litigation seems to be in
the area of either employment rights or civil
rights. Can you explain to me the case load and the
aspect that when you say you have close to 110 cases
and you have improved monitoring and reporting of
the origin status and cause of these cases, what

does that mean?

MS. TSAl: Hello. My name Stella Tsai,
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I"m Chair of Administrative Law and | had supervised
the Labor and Employment Unit so | have some
understanding of what this figure means. Our prior
Chief Deputy of Labor and Employment Peter
Weinberg came to the unit, he came to a unit before
we consolidated both the Labor and the employment
cases and there was a huge case load and we had to
be very resourceful with our attorneys. Over time
Peter and the staff looked at the cases to determine
which ones had aged for many years and that needed
to be resolved and processed them and underwent
extensive negotiations with the various
administrative agencies to reach some settlement of
some of the claims. And actually, we managed to
also file certain pleadings that resulted in the
dismissal of a lot of these claims. So that is what
contributed to the reduction of the case load.

COUNCILMAN ORTIZ: Could you send us an
example, | mean, the process and the cases just to
get an idea of what it is that took place and what
these cases were all about?

MS. TSAl: Sure. 1°d be glad to with
our handy-dandy 4D system we will be able to do that

pretty quickly.
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MR. DIAZ: As you can see the management
took cases that were just pending, working in the
system, and Peter within his own tools of
aggressively looking and disposing of as much as
possible. 1t"s unfortunate Peter is no longer with
us, or Ken. He left the office, but we"ve -- as you
know, I eliminated the Affirmative Litigation Unit
and so took the Affirmative Litigation Chief and put
her as the head of the Labor and Employment which
will save a half million in legal expenses for the
office and at the same time replaces people when
vacancies occur. So I"ve attempted also to utilize
the resources we have in the department to manage in
that area. So we"ve taken another lawyer that was
also in the affirmative litigation and placed him in
the labor and employment area.

And in addition to that, we intend to do
a rigorous program with the federal courts. We have
met with Judge Giles who is the Chief Judge of the
Federal District Court of the Eastern District of
Pennsylvania. And I have labored with him to try to
put together a system of trying to do a major
mediation arbitration program with regard to bulk of

those cases. 1"m also trying to work with the
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Police Department on their arbitration cases. And
we still haven®"t hit a major agreement which we can
also sort of dissect some of the cases they can
handle so that we can also be alleviated in the
number of cases in that area.

COUNCILMAN ORTIZ: Thank you, Madam
Chair.

COUNCIL PRESIDENT VERNA: The Chair
recognizes Councilman Rizzo.

COUNCILMAN RI1ZZO: Thank you, Madam
Chair.

Good morning. Solicitor, I want to
follow-up on the claim situation and maybe you can
explain the relationship. | have some numbers here
that are startling to me. The following is a
breakdown of claim settlement for Fiscal Year 2001.
Now, this is Risk Management: General Fund
$6,358,721. The Aviation Fund, $470,722. The Water
Fund, $809,087. That comes to a total of over 7 1/2
million dollars. Now there"s asteric, this includes
$4,889,037 in Osage settlements and $241,989 in
relocation expenses.

Before you comment on that, I would like

to continue. 1°d like you to tell me the
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relationship between Risk Management which is
located within the Finance Department, again how
risk management decides to write a check and what
we"re doing to prevent accidents to employees, to
citizens, to visitors, that every time a Water
Department construction ditch is left open and a
vehicle is damaged. At one time in the City we had
a safety officer. We made an effort to reduce
employee accidents. We made an effort to make sure
that contractors that work for the City left
constructions properly lighted, properly backfilled.

Well, it sounds to me that you're
settling some cases. Risk Management apparently is
empowered to settle others, and the numbers are
skewed because of the fact that we"ve got $5 million
in here on Osage settlement Fiscal Year 2001. |1
thought Osage Avenue was over a long time ago.

So if you could comment what we"re doing
to trying to prevent employee accidents. What we"re
doing to try to get the operating departments like
the Streets Department and the Water Department to
do a better job because | drive them crazy when I
drive throughout the City, being at-large. Every

time | see an open ditch with the barricades up on
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the person®s lawn because a bus hit it, it"s a
disgrace to see. And unfortunately, the law
protects the average citizen to sue the City. From
what I understand, if you hit a pothole, there's
State law or City law limits the suit to $500.
Where some poor guy®"s got one car or some lady and
the car is terribly damaged because of the way the
City of Philadelphia or a contractor working for the
City of Philadelphia -- and that"s another issue in
itself. They know how to do business with the City.
They know how to bid where the contract says that
there needs to be work area protection, that there
needs to be backfilling. And many of these
contractors know the game, they know what they can
get away with. They know they don®"t have to put
barricades up with lights because nobody will tell
them to do that. They"re supposed to backfill with
blacktop at the end of the day; they don"t do that.
They just throw dirt and rocks back in the hole.
The first time it rains, you have a six-inch dip
that you and you damage your wheels. It doesn"t
seem to me like there®s very much coordination
between the Law Department and Risk Management.

We"re spending a lot of money.
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MS. MOUZAYCK: 1 can speak generally as
to the procedures for how claims end up in either
the Risk Management Division or in the Law
Department. Basically, all pre-suit matters, those
where people do not have attorneys, haven®t filed
any litigation in any courtroom forum are going to
go to the Risk Management Division.

Now, on occasion in the course of their
investigation and discovery of that, someone may get
an attorney and the matter changes and then it will
be a court matter and then it gets transferred over
to the Law Department. That"s for your more routine
cases and the ones that I think you"re referring to
where there®s a slip and fall on a pothole or an
auto accident. On occasion, there might be
something bigger. Like you mentioned earlier, Osage
avenue where there needs to be a more strategic
defense coordination of a number of departments.
Frugally on those matters we will from the get-go
get involved at the request of Risk Management and
kind of handle those together. And that"s what
happened in Osage Avenue. And in a moment I°11 turn
it over to Bill Thompson who can answer for you any

questions regarding Osage.
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COUNCILMAN RIZZO: Well, 1°d like to
eventually get to Osage Avenue. But I would like to
understand the controls that Risk Management have.

I know there was in Councilman Nutter®s a Daggert
Street issue, the singing homes out there. They
were put up in Korman Apartments for a couple
months. And that was good because those people
needed a place to live. But my point is, what"s the
coordination on these that don"t require a lawyer?
Risk Management just empowered over there to have a
checkbook and walk around and, '"Okay 200 for you,
300 for you.™

MS. MOUZAYCK: On the Dagget Street,
that"s actually one which, 1 think, did other
involve other departments other than Risk
Management. However, generally, on the routine
cases that we mentioned like slip-and-falls, auto
accidents, you know, bented rims to the tire, those
matters will get referred to Risk Management and
they do have their own settlement authority up to a
particular level. |IT it reaches a very high level,
then i1t would be referred over to the City Solicitor
to get involved. | have to say that the bulk of

those $6 million settlements that you"re seeing
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there, if you took out those ones which we would
call extraordinary, Osage Avenue, the Daggert
Street, all of those would be routine claims and
most of those would be below $50,000. There®s just
a large volume of them.

COUNCILMAN RI1ZZO: Why is Risk
management in Finance? | understand that that"s the
pursestring. But wouldn®"t Risk Management be better
positioned in the Law Department?

MS. MOUZAYCK: It used to be with the
Law Department. And 1 think that 1 really | don"t
have the knowledge as to how eventually it came to
be switched over to the Finance Department. 1°d
have to defer to someone else on that.

COUNCILMAN R1ZZO: Well, that"s fine.

Do we have a City safety officer. Do we have
someone that"s out there trying to, like big
corporations do, trying to get accident exposure
down? Risk Management in the corporate world have
more than just a check-writing responsibility. They
also have the accident prevention part of the
responsibility. And I don"t see any of that. 1
don"t see the Water Department following up with an

inspector. There"s a particular job | rode by each
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day | saw deteriorate more and more and hubcaps were
starting to pile up by the dozens at this one
particular location. And 1 called once, got it fix;
twice, got it fixed. You think somebody would
eventually say, "Why don"t we do it right."”

There needs to be in this government
someone that"s responsible to contain these costs
because if we"re going to continue to spend millions
and millions of dollars and you think that that"s
the way we contain costs, somebody®s not paying
attention to detail.

MS. MOUZAYCK: There are two things that
are happening there. One of them is that there is a
safety officer within the Risk Management Division.
Barry Scott. 1 think he has some assistants as well
and you could probably get more information from
them. But I know that they have them because 1"ve
been involved in a number of the safety programs
that they were running at the time that 1 was with
the Claims Department. For example, we were looking
at auto accidents and trying to develop ways,
including education and studying the age population
of the people involved in the accidents, that sort

of thing to be sort of prophylactic in our approach.
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The second thing that we did was started
actually on the Law Department side where we have to
write up at the end of the case sort of a summary of
the events and also report the amount that the case
settled for or closed for in the case of a trial
that we ended up paying, that gets circulated
through the operating departments and the idea there
is to identify the department activity that led to
the cost so you would know per year how much you"re
spending on potholes, how much you®re spending on
auto accidents. And that"s supposed to be a charge
to the operating departments, meaning a charge
figuratively. 1 don"t mean that they get any kind
of financial charge-back, but that would enable them
to then assess where they could put some money. And
in fact, | remember a number of years ago under the
stop sign program that was being run out of the
streets program, they could actually judge kind of
the success of the program. You have to remember,
though, that there"s a two-year statute of
litigation period, so one of these safety programs
goes into effect, it"s going to be a delay. You"re
not going to see it until the third year.

COUNCILMAN R1ZZO: Well, that"s good to
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hear because there®s no way we can function if we
don*t have an effort to reduce these claims, and
it"s so very important we do that.

Solicitor, if you could comment on --
jJjust bring us up to speed on the almost $5 million
for Osage Avenue.

MR. DIAZ: Bill can talk to that.
Apparently, it related to the continuation of the
value of the properties out there and what they
needed to do in terms closing out the old history of
Osage. Bill.

MR. THOMPSON: Again, for the record,
Bill Thompson, Chair of litigation.

This was a unique situation. Risk
Management certainly worked in consultation with
numerous officials at L & 1, the Law Department, the
Administration, all in response to communications
had with the Osage neighbors. At the end of the
prior administration with respect to a fire that had
happened there, the discovery of numerous
construction defects, and demands basically from the
constituents that the houses be rebuilt or
renovated. Estimates were obtained with respect to

the cost of that. They were exorbitant, about
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$250,000 per house or more. And I think the new
administration coming in made the determination that
that was just a completely ineffective use of the
City"s monies. Not only would it cost more per
house to proceed in that fashion, but we would then
open up the possibility of having further claims
made for defective construction going into the
future. And in an effort to settle all of those
issues and any claims under the guarantee that had
exited with respect to the original reconstruction,
an offer was made to each of those residents to buy
them out obtain title to the houses for 125,000 per
house plus 25,000 relocation expenses, if necessary.
About half the homeowners took that. About half did
not. They have sued us in federal court.

With respect to the non-settling
parties, we are proceeding by eminent domain with
respect to condemnation in order to package the
entire area for redevelopment or for some planning
purposes. The Federal Court case was dismissed on
preemption grounds because of the existing
condemnation approach. That case is on appeal. But
all of this has been part and parcel of a much

bigger strategic approach to put final end to that
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process.

COUNCILMAN RI1ZZO: 1™m starting to
recollect now.

I just want to get clear on something.

I believe the testimony was that Risk Management had
a 50,000 limit?

MR. DIAZ: No, 1 don"t believe their
limit.

COUNCILMAN RIZZO: I heard a number, and
it seems as thought these settlements on Osage -- 1
guess my question is why was this handled by Risk
Management and not the Law Department? You"re
talking $5 million here.

MR. DIAZ: 1 think the reason is because
they had the capabilities to go out there and do the
evaluations necessary with regard to, not only the
valuation issue, but the violations and then to at
least attempt a culmination deal.

COUNCILMAN RI1ZZO: Maybe what we need to
do here, maybe we need to have a hearing to see
where Risk Management needs to be, why it"s iIn the
Finance Department, should it be in Law Department.
I think it would be interesting conversation because

it seems as though there®s an area of possibility
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here to save significant money if this is done right
and also coordinate with a very, very well done Risk
Management cost reduction program to try to save
money. So that"s something that maybe we need to
discuss.

MR. DIAZ: Risk Management also does our
Workers®™ Comp cases, so in addition to that, they
also have other additional jurisdictional --

COUNCILMAN RI1ZZO: Does Risk Management
also have outside law firms that work for them.

MR. DIAZ: Only in the Workmen®s Comp
area.

MR. THOMPSON: 1 just wanted to say as a
follow-up with respect to the Osage matter, the Law
Department was involved in Osage, directly involved,
not just in a consultation capacity.

COUNCILMAN RIZZO: With Risk Management.

MR. THOMPSON: With Risk Management,
that"s correct.

COUNCILMAN RI1ZZO: Thank you, Madam
Chair.

COUNCIL PRESIDENT VERNA: You're
welcome.

The Chair recognizes Councilwoman Tasco.
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COUNCILWOMAN TASCO: Thank you.

Good morning. Congratulations to you.
Glad to see you there. We"ve come a long way.

MR. DIAZ: Together.

COUNCILWOMAN TASCO: Together.

I want to ask a couple questions, and
I1"m not going belabor the point because 1 think
Councilman Nutter has made the issue of enforcement
very clear and I just wanted to say -- and I was
watching upstairs. | had a meeting, but I had it
on. |1 had to stop my meeting so I could hear the
conversation. But I wanted to come down also to say
that he is not the only one who is concerned about
enforcement. | think all District Councilpeople
encounter this issue, and it is a serious issue for
us and very frustrating. |1 don"t think I*1l ask any
of the questions that he has asked. But 1 think
that the enforcement is key because if we don"t have
it, nothing we do about blight is going to matter
because lack of enforcement contributes to blight.

One of the things that what 1 will just
say to you because you"re new in this see business
here with the City is the fact that we"ve got a lot

of contractors or homeowners or whomever who go
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before the zoning board because they refuse to get
the proper permits to engage iIn any conversion prior
to -- and then they find out they have to have a
zoning permit, then they go before the Zoning Board.
Something -- and it"s not your job, but I want you
to know that you find yourself in zoning challenging
citizens who have converted properties or who have
built decks or who have something without the proper
permits. They have go get a variance. And as
Councilman Nutter says, if the Zoning board goes
against them, then they still operate. So that"s
problem.

The other thing is what happens -- and
this is what happens a lot of times. People get
these contractors to do home improvements or build a
deck, and then they find out that the guy didn"t
have the proper permits, didn"t go to Zoning, didn"t
get the permits. And so they go before the Zoning
Board. The Zoning Board is now asking, |
understand, that the contractors be identified.

What can be done and what are you all
doing about these contractors who are doing this
work without the proper license and causing these

problems?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2266
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

MR. DIAZ: It"s an important issue
because it"s a consumer issue in which there should
be and should have been a contractual relationship
between the contractor and the homeowner. And in
those contracts, traditionally there should be the
requirement that all required permits would be
obtained. And that requirement of obtaining the
permits will be assigned to whoever is going to
obtain them. And a contractor who violates that is
also violating, obviously, some contractual and
legal responsibilities it has to the City, and I
think that that is another opportunity for us to
begin looking at licenses or business licenses of
these individuals who are operating without
obtaining the prior permits and attempt to sanction
them for their activity which is really fraudulent
to some extent and also in violation of all the City
codes.

COUNCILWOMAN TASCO: Well, I want you to
know that that"s what happening. So whatever the
process is for your office to find out when these
contractors are identified that some action is taken
against the contractor because they continue to do

it. The poor victim has to try and figure out what
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they do about an illegal conversion, and the
contractor is left to go to the next victim. So I
think that the Law Department working in conjunction
with the Zoning Board needs to have some process set
up to further identify and go after these
contractors.

That is the issue | wanted to raise
about the contractors.

MR. DIAZ: I think your issue on the
enforcement area, 1 think it"s significant enough
because 1 experienced it also. 1 think we need to
figure out how we work together with the License and
Inspection Commissioner and figure out whether where
there is some synergy between what they"re doing and
how we can make them more reliable upon enforcement
after they"ve had a victory. We always go after the
inspection violation. Once the inspection violation
is done, we figure it"s over. 1 think to some
extent a follow-through is what I think you and
Councilman Nutter are emphasizing. 1°"m going to try
to figure out how we can see how there can follow-up
which requires a follow-up inspection and the lack
of enforcement then should require us to continue to

go back into court and hold those folks in contempt
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which could be very, very expense for a homeowner.

COUNCILWOMAN TASCO: And 1 also suggest
that in dealing with the contract issue that Zoning
Board Chair or someone from the Zoning Board be a
part of that so that they know that you are
interested in knowing who these contractors are.

L &1 will know who they are, but more importantly
the Law Department so we can go after them when they
engage in those practices.

MR. DIAZ: We have to figure out how we
can put out some consumer lessons with regard to
those folks who are defrauding people who
essentially are trying to get reliable additions to
their homes.

COUNCILWOMAN TASCO: Thank you very
much.

COUNCIL PRESIDENT VERNA: The Chair
recognizes Councilman Nutter.

COUNCILMAN NUTTER: Thank you, Madam
Chair.

Mr. Diaz, 1 just have two last
questions. Again, I"m sure 1"m not the only person
who gets these. From time to time based on

applications, we get a memo from the Law Department
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regarding either an application for new liquor
license or in some instances it"s a transfer of a
liquor license. It appears to come out of the Tax
Unit, which always intrigued me as to why they would
be involved in something like this. The memo
usually goes to a number of governmental entities.
This particular one | have is dated March 6th. It"s
going to Public Health, L & 1, the Commerce
Department, the Department of Recreation, the City
Planning Commission and myself because of the
transferring to location. It"s in the district.

The memo says, Please advise this office via written
letter of any objections to this liquor license
application before a certain date. Law Department
will advise the Liquor Control Board as soon as
possible. If you have any questions, call the
particular number.

I always appreciate the notice. What"s
the purpose of this?

MR. DIAZ: I used to do that kind of
work many years ago, Pennsylvania Liquor Control
Board work. And usually it has to do with allowing
the community to have some input If there are some

violations. For example, if there was a church that
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was with 50 feet or so forth of the liquor license,
whether there are any objections the community
having additional liquor licenses in that community.
That is m a Pennsylvania Liquor Control Board notice
that"s issued, and not necessarily a notice that
comes from the Law Department and --

COUNCILMAN NUTTER: I1"m sorry. This
document is from the Law Department.

MR. DIAZ: The notice comes to us from
the Liquor Control Board.

COUNCILMAN NUTTER: What 1"m trying to
understand is once | get the notice and if I tell
them that 1 have an objection, whatever the
objection may be, to some extent that seems to be
the end of it. And what 1"m trying to understand
is, one, why is that the end of it? Two, what other
services can the Law Department provide if I have an
objection -- and this is really more of a State
issue because at the end of the day they only
technically take testimony from people who live
within 500 feet of a particular establishment. |1
can"t live within 500 feet of a couple hundred
liquor licenses in the district. So in a catch 22

kind of way, unless someone opened one down the
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street from my house, 1 can®"t object to anything.
But It"s nice to get the notice. What I want to
know is as you follow this through the process, can
the Law Department assist in filing whatever
documents that need to be Ffiled?

What happens in this process is, 1711
send word back we object. They"ll say fine. They
apparently send a notice to the PLCB. The LCB will
send a notice now back to me saying, We understand
you have an objection, you need to file a particular
document or form, which now starts into get to a
legal issue. 1 can"t personally file that form or
document and 1 don®"t know that anyone®s going to
assist in the Ffiling of that particular form or
document because this form comes from the Tax Unit
of the Law Department. And I"m sure that person is
not going to work with me. 1"m not even crystal
clear —- 1 mean, at least by this notice, this
person is not a lawyer. They"re from the Tax Unit
they happen to be an accountant. So all I™"m asking
is iT we can have better coordination in the
representation and the concerns of Councilmembers
and people in the community. If you®"re give us the

notice for purpose of notification, 1°d like it to
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be a little more than just a notice. 1"d like,
actually, the ability to follow up and get
representation from the Law Department in these
particular matters. 1711 be glad to give you copy
of this.

MR. DIAZ: In all matters that related
to the City, it"s my understanding based on the
Charter, we have an obligation to represent you. |IFf
there is a violation, for example, which it"s an
obvious violation within the representation of your
district, 1 think we have an opportunity and
obligation to help you and represent you in making
sure that your objections are of record and are
timely filed and are protected. And I believe if
we"re called upon by that, as long as 1"m there,
we" 1l make sure we give you that kind of assistance
because you have a right to it. The question with
regard to what we do and what happens with that
obviously is a state matter and that"s beyond what
we can provide with regard to proceeding. 1 have
not seen anyone request as of yet representation
with regard to before the Pennsylvania Liquor
Control Board on those issues, but 1 would be happy

to do that.
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COUNCILMAN NUTTER: And 1 appreciate
your earlier statement. |If I could just ask you to
think about it and 1 know you will in a broader
sense. The discussion we had earlier was primarily
about L & 1. This is now a liquor related matter.
I"m not sure what department it falls under. But
there are other operating departments where, again,
there are potential violations of the code where we
really do need Law Department assistance and support
in following up whether it"s L & I, Streets, or any
other department. Your assistance could be
tremendously helpful.

MR. DIAZ: 1 think the general category
can be in the category of nuisances that exist
within a community, which I believe 1If we"re going
to effectively work with regard to the NTI
initiatives -- and that"s only a personal belief,
it"s not a Law Department or an Administration
belief, but 1t"s my personal belief based on what"s
worth that if we"re going to attack the issues
relating to the neighborhood transformations in any
way, we obviously need a strong effort with regard
to the nuisance area and | think that it"s my own

philosophy that we should put as much of the
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resource as possible in that area. And I commit to
you that 1 have not gotten the request in a larger
number that I think mandates at this point for me to
deploy people iIn that area. But as that demand
increases, it is my intent to try to strengthen and
deploy as much resource as possible to what 1 call
the code enforcement which is the area of nuisance
that you are talking about, which I think is
extremely important to transforming a neighborhood.

COUNCILMAN NUTTER: Well, 1 appreciate
that, and 1*1l use that as the bridge to my last
item which is to some extent goes back to the
beginning. 1I"m from time to time a guest which the
Law Department has accommodated on a number of
occasions in the past, 1°ve been a guest and a
participant at all in the CLE classes, that
Continuing Legal Education classes that the Law
Department sponsors for the lawyers. At one of
those 1 think within the last couple of years there
was a presenter, a Lisa Marks. She®s a Housing
Court prosecutor in the State Attorney"s Office in
Baltimore City and in the course of her presentation
talked about and described a joint working

relationship, not only in the office for
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conversation, but out in the street where attorneys
from their office work with their code enforcement
people out in communities representing the interest
of constituents and community people out in
neighborhoods to get to know, not only what"s going
on, but to then follow up and take the direct
office. And I don"t know how they put their entire
program together. 1°d be glad to give you the young
lady"s card. Hopefully, she"s still down there and
can explain what it is that they do. 1 only mention
that because we actually brought this person here to
give us information. 1 have no idea if we"re
utilizing any of the tactics or strategies that were
brought forward, but someone must have thought
enough of their program down thre to bring them to
come in and talk to attorneys in the Law Department.
MS. MOUZAYCK: 1"m having trouble
remembering Lisa, but 1 am familiar with the program
particularly in Baltimore and it"s used in some
other places. We"ve made some recommendations to
the Administration. And the Administration®s
currently considering them. And 1 think we"re very
soon going to move forward with a program utilizing

some of those kinds have ideas. One of the things
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that people do is have inspectors who are
cross-trained so that if you"re out there and it"s a
building construction site or it"s tall weed or it"s
a health code violation, there"d be a way to help to
get the help dispatched to that particular
neighborhood pretty easily. And that requires more
coordination, 1 think, among the operating
departments and I see that beginning to happen. And
I think very shortly you®"re going to see that kind
of program. The second thing is dedicating some
inspectors specifically for these quality of life
issues. And 1 understand that they®re currently
considering that as well, looking at having some
people just dedicated towards public nuisances so
that they don"t always get pushed down to the bottom
of the pile. And it"s not intentional that that
happens, i1t"s always when you have the tall weeds
and some of the other kinds of issues you mentioned
like barking dogs versus inspecting those properties
that have falling down buildings and dangers to the
public which could really take place the next day
it"s always going to be the buildings that control.
So I think we recognize the need to coordinate

efforts on the lower level cases.
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The second thing is | think that we need
to kind of send a message out to the public that
these aren”"t going to be tolerated. And part of
that has been -- 1 know you®ve heard this before,
but to get our own shop in order so we had our
credible evidence moving forward strong so that we
really had a very strong case when we appear before
the court even if it is Municipal Court. 1 think
we"ve done that. And 1 think at this juncture we"re
ready to tell the public that we"re going to enforce
everything and also to go to the courts and ask them
to recognize that there®s increased demand on the
system going forward, but we First had to get our
own shop in order.

COUNCILMAN NUTTER: Thank you.

Thank you, Madam Chair.

MR. DIAZ: Councilman. 1"ve been
willing to meet with Council folks on a regular
basis if that would help to try to gather some of
the areas in which there is some need to be
proactive and that way that | can report to you on a
regular basis. And that doesn®t necessarily has to
be covered by any Sunshine Law or anything. We

would essentially talk about how I could help you
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within any of your areas or whether our lawyers or L
& 1 or the zoning operations and that way I could
hopefully be more responsive and responsible to you
so iIf that works for Madam President and the rest of
Council, I°11 be happy to do that at your
convenience.

COUNCILMAN NUTTER: 1 appreciate the
offer. 1"m sure many of us will recommend that to
the President. And as the City Solicitor, I"m sure
if you"re participating in a meeting even with all
of us, you can write your own opinion as to whether
or not the meeting violates the Sunshine Act. I™m
sure it will be followed.

(Laughter.)

COUNCILMAN NUTTER: Thank you.

COUNCILWOMAN TASCO: Thank you very

much .

The Chair recognizes Councilwoman Donna
Miller.

COUNCILWOMAN MILLER: Thank you, Madam
Chair.

Good morning. 1 just have a couple
questions, but 1 do want to echo the concerns of my

colleague around enforcement and quality of life
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issues.

In reading your testimony, we noticed
that on Page 3 you indicated that the Law Department
has prepared recommendations for local and state
legislative changes to help us better respond to the
needs of blight neighborhoods. 1 don®"t know whether
anyone asked that question, but I certainly think
that Councilpeople would be interested in getting a
copy of those recommendations.

MS. MOUZAYCK: Yes, we can provide that.

MR. DIAZ: You want to take a little
stab quickly and send the rest?

MS. MOUZAYCK: Okay. I think the most
relevant one to today"s discussion would be that we
asked for increased fines and penalties. Under the
current code there®s a limitation that the fine not
exceed 300. For business such as the one that
Councilman Nutter mentioned on Bryn Mawr Avenue, you
know, car chop shops kind of think with barbed wire
and everything, maybe $300 isn"t going to do a whole
lot. |If we can increase that fine to 5,000, it
might have more of an impact.

There are a number of other legislative

changes, some of them to the Philadelphia Code and
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some of that would include allowing the posting of
vacant properties with a notice right there so that
would be equivalent of good notice which would then
allow us to proceed to court because you can"t
proceed to court unless you give notice. And in
some of the cases it"s difficult to proceed because
you don"t know who the appropriate property owner is
because they haven®t transferred that property over
the years in a proper way so that it"s recorded
anywhere for us to find out. If there"s an
alternative notice procedure allowed, we"ll be able
to do that and be allowed to enforce on more
properties.

We also look to streamline the appeals
processes in some cases and to write into the Code a
provision that allows that to happen so that lower
level things can be dealt with at lower level by a
code official which, again, would mean that this
would be a more efficient process.

There are also a number of state
legislative changes which I think that RDA probably
testified to previously which basically shortens the
process for transferring land which is important

because then you get the land into the hands of a
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new homeowner or a business that is going to take

ownership in that particular property and then the
violations don"t accumulate just because it"s left
vacant. | think that will be helpful.

And I think the final recommendation
that I can recall at this time is eliminating the
transfer of property among property owners who are
delinquent in taxes and have other kinds of code
enforcement liens that they should be cured before
that can happen.

All of these are recommendations to the
administration and eventually will come before this
body to consider as to whether or not they should
get passed or not.

COUNCILWOMAN MILLER: 1 think that"s
very good. Recently in our district we ran across a
problem just in terms of notice to the owner. A
building that imminently dangerous. It stared to be
demoed now. They had a curb side bid on Friday and
the building is actually being demoed now. But it
was somewhat delayed because of the notice
requirement. But the other piece to this is that
the property still had a mortgage on it. And 1

heard that L & | was sued because they demolished a
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property that had a mortgage. But we were afraid
the property was going to fall. We kept going back
checking on it ourselves, and the crack in the
structure was just growing more and more. And so
we"re just kind of glad that we Ffinally started to
get it down because we saw that certainly as a
public safety threat to the neighbors there on that
block. So I™m really glad that you®re working on
these changes that will help streamline and make
this process more efficient.

MS. MOUZAYCK: One of the problems when
the property is now under the law we also have to
have due notice to the persons who hold that
mortgage. So that®"s kind of an extra step, but I
think that we"ve already met with L & 1 as soon as
that law came out to set in place procedures so that
can timely happen, and 1 don"t think that will
hinder the process.

MR. DIAZ: It"s pretty much broad. It"s
notice to almost who has a real interest in it even
though the court case required us to give notice to
the mortgage®s. We"ve exceeded the requirement to
make sure that everybody gets noticed so we don"t

get another case on a notice issue.
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COUNCILWOMAN MILLER: One of the things
that would help my office would be that, you know,
we get notices for zoning hearings and we get
notices from other places, and we"d like we obtain
the code enforcement case listings for Equity Court
and for the code enforcement in Municipal Court,
that way we can kept informed about the properties
and property owners who are being prosecuted by the
Law Department. And even if you send it out
electronically like everyone else does, we would
like to get that information on a consistent basis.
We know it"s much better when staff from my office
and if we know a hearing is coming up, we can
outreach into the neighborhood and bring residents
in because they"re happy when they see that the City
is finally dealing with some of these public
nuisance properties out in the district.

MR. DIAZ: We=ll talk to L & I and see
if we can send you a copy of the notices they have.
There are some Legal Intelligencia lists cases
usually that are listed within that, but they"re
listed for that day before court. They"re totally
computerized by the court system. 1"m sure we can

get a copy of that and make that something we can
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send to Council. 1 will to try to meet with the
Municipal Court judges anyway to figure out whether
or not we can work on the enforcement issue
generally and how we can better relate and work
together. 1711 bring that issue up in terms the
cases that listed and how we might be able copy to
provide also a copy to the Council.

COUNCILWOMAN MILLER: Well, you know, it
makes a difference when Council offices know the
hearing is going on and some of the staff will show
up and community people will show up. 1t can make a
difference. And we want to be able to help make
that difference and keep things moving.

Also, one of my staff persons brought
this to my attention. The Code Enforcement Unit did
a training for L & I staff in conjunction with NTI.
We saw on Page 3 of your testimony, Fifth paragraph.
And that"s the kind of training that my staff person
said if he knew about it he probably would have come
because it can be very, very helpful to Council
staff particularly since we"re going to have
increased activities working with the NTI project.
So we were wondering if you could do another

training and make it available for Council staff
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that might want to attend.

MR. DIAZ: We represent the Council.
Whatever you ask for, we"d be more than happy to be
of service to provide you with. That was requested
by the L & 1 folks to do the training. Upon your
request, we"d be happy to accommodate you,
Counci Iwoman.

COUNCILWOMAN MILLER: Thank you.

MS. GASTON: And we"d be more than happy

to do that.
COUNCILWOMAN MILLER: Thank you.
Thank you, Madam President.
COUNCIL PRESIDENT VERNA: You“re
welcome.

Any there any other questions from
members of the Committee?

Thank you very much.

MR. DIAZ: Madam President, thank you
very much for your cooperation and your help and
your encouragement. 1 really thank you, and thank
you for the insightful questions that makes you feel
that you"re wanted. So thank you very much.

COUNCIL PRESIDENT VERNA: Thank you.

District Attorney"s Office is next.
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(Witness comes forward.)

COUNCIL PRESIDENT VERNA: Good morning.

Thank you for your patience and welcome.
MS. ABRAHAM: Good morning, Madam
President. My name is Lynne Abraham. 1°m the

District Attorney of Philadelphia. Joining me is

our Chief of Office Administration. There are also

a number of deputies and chiefs in the room as they

may be needed. My statement to Council is

relatively brief and | have already submitted it to

the Council Chair.

Essentially, Madam President, this
Council last year approved funding that would be
required to not only achieve better productivity,
but also increase the starting salary of our
District Attorneys so that they would mirror the
salaries paid to City Solicitors. And also you
approved most graciously the improvement of our
victim witness service grants. Those are very
important issues. Council has been gracious in
their support of both our needs and the citizens*®
needs.

The City, however, this year, as we

understand it, is going to be faced with a
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less-robust economy than in prior years. Our
national economy is iIn a recession and the City"s
economy has reflected that downturn. Obligations,
however, are projected to rise by 3 percent. The
condition of the Philadelphia Gas Works, which was a
subject of a major grand jury investigation
conducted by my office, municipal corruption,
drug-related violent crime, and a host of other
issues pose real threats to the economic vitality
and growth of this City which are still
considerable. In the face of these challenges, our
Mayor has asked me to exercise some financial
discipline this year, and 1 have, therefore, in
accordance with his wish, have agreed to do so.
We"re asking for zero increase in Class
200 funding for the purchases of services. Zero
increase in classes 300 and 400 funding for material
and supplies and equipment. And only a slight 1.7
increase in Class 100 funding for personal services.
This increase is not to fund any additional
positions. It"s solely to fund contracted cost of
living increases, one which took effect this past
December and the other which will take effect this

coming December. Although in actuality it is not
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enough money to fully fund these increases, however,
the Mayor has asked us to tighten our belts. We"re
going to absorb some shortfall and I have agreed to
do this.

Therefore, Madam President, our budget
request remains within the guidelines established by
the Mayor. That is not to say that we couldn"t use
more funding. It is to say that we will do as the
Mayor has requested us to do.

COUNCIL PRESIDENT VERNA: Thank you.

The Chair recognizes Councilman Nutter.

COUNCILMAN NUTTER: Thank you, Madam

Chair.
Good morning, District Attorney Abraham.
MS. ABRAHAM: Good morning.
COUNCILMAN NUTTER: The First Judicial
District was in -- 1 think that was yesterday,

yesterday or Monday. And while I didn"t have a
chance to read your testimony, | was able to listen
and 1 know that it"s basically in concert with, 1
guess, whatever was worked out with the Budget
Office. 1 wanted to ask you about in both the First
Judicial District testimony and also in the Defender

testimony, and 1 guess they"re coming up next, there
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was discussion about additional court costs and also
the issue of appointed counsel for people who cannot
afford to pay. And we"ll, obviously, deal with
those issues for the two agencies as they move
through the process. 1 wanted to ask you, though,
with regard to homicides in the City, do you have
recollection or are you able to provide any
information with regard to the number of homicides
that we"ve experienced in Philadelphia over the last
10 years on a yearly basis?

MS. ABRAHAM: Yes. In total since 1991,
we"ve had 4,736 homicides in the City of
Philadelphia; 500 in 1990; 440 in 1991; 425 in 1992;
439 iIn 1993; 404 in "94; 432 in "95; 420 in "96; 418
in "97; 338 in 1998; 292 in 1999; 319 in 2000; 309
in "01.

COUNCILMAN NUTTER: And the first year,
"91, did you say 5007

MS. ABRAHAM: 1990.

COUNCILMAN NUTTER: 1990 was 500 even?

MS. ABRAHAM: Right.

COUNCILMAN NUTTER: And "91 was the 440.

MS. ABRAHAM: 440.

COUNCILMAN NUTTER: So from 1990,
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obviously, the numbers are going in the right
direction, which is down. And it looks like there
were a couple years where the number was up from the
previous year and then went down the subsequent
year.

MS. ABRAHAM: Correct.

COUNCILMAN NUTTER: So the last five
years seems to be hovering somewhere in the 300 or
so range by way of an average?

MS. ABRAHAM: Well, from a low 292 to a
high of 420.

COUNCILMAN NUTTER: Right. So that
number 4,736, now, how many of those homicides
resulted in the charging of an individual and a case
actually being prosecuted?

MS. ABRAHAM: Well, assuming that -- 1
can give you the figures of how many people have
been arrested. 1 don"t know if I have them all here
today. But, obviously, there are homicides which
are unsolved, a large number of unsolved cases. So
I don"t know that I have the figures how many
cases —-- let me double-check my figures to make sure
I don"t have that information with me. Just give me

a moment, if you would.
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I don"t know if 1 can give you a
year-by-year list. | can give you a yearly
disposition. Here is what the problem is. Because
a case happens in one year, it doesn"t mean it"s
going to be disposed in the same year it happens.
But as an example, the homicide -- I"ve just been
given some additional information. Let"s see. For
dispositions, | can"t answer the arrest on all the
cases. But on dispositions, for example, in 2001
there were 289 homicide cases disposed of. That
means tried, and so forth. So that"s one year. In
other years, for example, we had -- if you want the
whole list from 1990, 1 can give you that, up to
roughly where 1 left off. So 1990 we disposed of
376 homicide cases; 1991, 473; 490 in 1992; 405 in
1993; 410 in "94; 369 in "95; 325 in "96; 288 in
"97; 264 in "98; 277 in 99. The only year I don"t
have is 2000, and 1 can get that for you iIf you need
it. Let me just see if | have 2000.

No, I don"t have 2000.

COUNCILMAN NUTTER: So the 277 was 1999,
right?

MS. ABRAHAM: Correct.

COUNCILMAN NUTTER: And 2000 for the
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moment is a question mark.

MS. ABRAHAM: 1 just don"t have that
right now. But 2001 was 289. So my guess would be
for 2000 it would be somewhere around a similar
figure.

COUNCILMAN NUTTER: So they don"t stay
perfectly within a year. So a number of homicides a
particular year, you don"t know that that"s not
going to get taken care of that particular year, it
probably goes into the next and possibly the next.

Now, let"s say for 2001 there were 289
homicide cases that were disposed.

MS. ABRAHAM: Correct.

COUNCILMAN NUTTER: Do we know what
either the conviction or the sentence was in all
those particular cases?

MS. ABRAHAM: Pretty much. Not
entirely, but pretty much.

COUNCILMAN NUTTER: But there would be a
way subsequent to find out?

MS. ABRAHAM: Sure. We had 44 life
sentences. We had 12 third degree murder
convictions. We had 9 not guilties. And others we

had lesser degrees of homicides and so forth. If
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you want a total breakdown -- you want a total

breakdown of guilty, not guilty, First degree,

second degree, manslaughter; is that what you"re

asking?

Councilman.

20017

been here?

COUNCILMAN NUTTER: Yes.

MS. ABRAHAM: We can get that for you,

COUNCILMAN NUTTER: Thank you.

MS. ABRAHAM: You want that just for

COUNCILMAN NUTTER: For all the years.

MS. ABRAHAM: For all the years I"ve

COUNCILMAN NUTTER: Yes.
MS. ABRAHAM: We can get that for you.
COUNCILMAN NUTTER: Thank you.

For the 2001, why don"t we stay with

that since you have current figures for that.

MS. ABRAHAM: Some figures.

COUNCILMAN NUTTER: Some. Did you say

44 death sentences?

MS. ABRAHAM: No, 44 life sentences, 2

death sentences.

COUNCILMAN NUTTER: And for the total
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number of prosecutions or | guess the 289 cases, do
you know how many the death penalty was -- do you
call it requested it or certified or applied for? |
know there"s a particular --

MS. ABRAHAM: There"s a rule of criminal
procedure which requires us to give notice. We gave
evidence of the aggravating circumstances at the
time of the preliminary hearing. We gave notice on
144 cases, but only 67 were ultimately approved for
potential seeking of the death penalty.

COUNCILMAN NUTTER: Why wouldn"t one be
approved?

MS. ABRAHAM: Well, because of a variety
of factors that are determined during the course of
the further investigation of the case. For example,
the law requires us to give notice of a potential
death penalty within 10 days of arraignment, failing
which, we are prohibited from seeking the death
penalty at trial. So we give notice on all cases
which we believe at that time have at least one or
more aggravating circumstances: Death a police
officer, contract killing, killing committed by
torture. And by the time the process winds its way

through to trial, there is additional evidence



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2295
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

deduced or elicited by either further investigation
or that we find the aggravating circumstances may
not quite fit with new law that came down or there
are other factors that we consider iIn deciding
whether or not a person should be subject to the
death penalty at the time of trial.

COUNCILMAN NUTTER: Let me make sure 1
understand some of the numbers. This is for year
2001, 289 homicide cases disposed.

MS. ABRAHAM: Correct.

COUNCILMAN NUTTER: OF which 144,
exactly half, you gave notice of seeking the death
penalty, 67 were approved to proceed through the
system, and ultimately two people received the death
penalty?

MS. ABRAHAM: That"s correct.

COUNCILMAN NUTTER: What"s your sense of
what may have happened in the other 65 cases?

MS. ABRAHAM: What happens is either at
the time of trial the defendant pleads guilty for a
life sentence or some new evidence comes forward
which doesn®"t indicate that a death penalty is
appropriate. Or for a variety of other reasons, the

case is either tried and found to be wanting iIn the
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death penalty or there is some other disposition of
the case. The District Attorney Assistant may come
to us and say it"s not appropriate to go forward
with the death penalty and a variety of other things
that could happen between the time that we give
notice, the time it"s approved, and the time of
trial.

COUNCILMAN NUTTER: 1 assume there®"s a
fair amount of time, effort, and expense that goes
into pursuing a death penalty case?

MS. ABRAHAM: We take a great deal of
time on all of these iImportant cases, as much time
as we can devote.

COUNCILMAN NUTTER: Is there any
particular meaning or analysis to 144 cases where
you gave notice, the result of which was 2?

MS. ABRAHAM: No.

COUNCILMAN NUTTER: Well, what do you
take from someone made a judgment that 144 of the
cases notice should be given, and then as the cases
work their way through the system, the result that
was pursued only happened in 2 of the 144 cases?

MS. ABRAHAM: Merely because we are

required to give notice, in default of which we
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can"t seek the death penalty at the time of trial,
doesn®t mean that that"s how many cases are
ultimately going to be approved for the death
penalty nor the cases that are going to be tried by
a death qualified jury nor does it guarantee that
that in fact will happen. We must give notice under
Rule 801, so we do in all those cases where the law
requires us to give notice. How many cases
ultimately result in the death penalty is subject to
a tremendous number of factors, and the jury is left
to its decision about which cases the jury believes
is appropriate for the death penalty.

COUNCILMAN NUTTER: Right, I understand.
And obviously, you don"t get there if you haven™t
made the application. 1"m just trying to understand
whether or not, given what some of these numbers
are, is it being -- is the death sentence being
overly applied for if the final analysis is showing
a significant difference between the application and
the ultimate decision? 1"m raising a question as to
the decision-making process that goes in. |1
understand you can"t seek it if you don"t make the
application. But there"s, obviously, a significant

gap between the start of the process and the end.
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I"m not advocating that you get to have more people
who have the death penalty, what I"m at least
wondering is, is there an overcharging going on if
it is ultimately found for the various reasons that
you"ve laid out and maybe some others that it"s not
going that route anyway?

MS. ABRAHAM: Councilman, we don"t
overcharge anybody if we can possibly avoid it. And
1 think that"s a clear policy of mine ever since
1"ve been there. The fact that prosecutors seek a
death penalty doesn"t mean that a judge or jury is
going to impose it. That"s the system. We are in
full compliance of the law in our right to seek the
death penalty in all of those cases that we believe
that a death penalty is appropriate. The jury or
the judge may or may not find in our favor. That
does not alter the fact that as prosecutors we have
the absolute right to seek the death penalty in all
appropriate cases, and that"s what we do. 1 think
that 44 life sentences is very stiff considering the
cases that we disposed of and the seriousness of all
of these homicide cases.

COUNCILMAN NUTTER: I would agree. You

know, a life sentence is kind of a long time.
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I mean, based on that, though, I"m left
to ask what is the purpose of the death penalty?

MS. ABRAHAM: The death penalty has been
established by the Legislature of Pennsylvania and
upheld by the courts. And our society recognizes
the full rights of members of a jury -- which in
Philadelphia it is in past 30 years almost always
been a jury. |1 can"t recall one single case where a
three-judge panel was impaneled or where a single
judge imposed the death penalty. | can"t recall
any. So that members of the community shall have
the right, the ultimate right, to pass on the
appropriateness of a sentence when confronted with
an individual who has taken the life of another
person without justification, mitigation, or excuse.
And that"s the purpose of the death penalty, for the
community to pass its judgment under instructions by
the Court as to its decision on whether another
person of their community shall live or die.

COUNCILMAN NUTTER: I understand that.
But the jury does get that right automatically.

They don"t get it at the start unless the
application is made and it first gets pass a judge.

In the numbers that you laid out, less than half of
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the applications were approved apparently by the
court.

MS. ABRAHAM: No, it"s not by the court.
It"s by me and the members of my office. We approve
the right of an Assistant District Attorney to seek
the death penalty. It has nothing to do with the
court.

COUNCILMAN NUTTER: I understand and I
apologize. 1 guess | was left with the Impression
that you approved the application.

MS. ABRAHAM: The District Attorney"s
Assistant seeks the approval of the District
Attorney and her staff whether or not this case is
appropriate to seek the death penalty. The fact
that we have to give under the law means that we
give notice in whatever cases under law appears to
be a case where the death penalty may be an
appropriate outcome.

COUNCILMAN NUTTER: 1 think it was my
lack of understanding of that part of the process.
I think what you®"re now explaining to me, which 1
better understand, is the ADA involves working
through the person ultimately responsible, yourself

as the District Attorney, because you have to give
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notice, you applied for in that particular year 144
-- you made a 144 notices.

MS. ABRAHAM: We gave 144 notices to
defense counsel and to the defendant that this is a
case that might involve the potential for the
imposition of the death penalty, as we"re required
to do under the rules of criminal procedure.

COUNCILMAN NUTTER: And then subsequent
to that, 67 of those 144 notices were approved by
you to then proceed through that process, 83 of them
were -- what, did you decline or withdraw or they
worked out something?

MS. ABRAHAM: They either did not --
they were not submitted to me or they did not
receive the approval or an aggravated circumstance
that presented itself at the time of the preliminary
hearing turned out not to be the case or it couldn®t
be proved or a witness died or the circumstances
changed or additional investigation proved
otherwise. It could be a myriad of reason that I
really can"t detail here because they"re all so
varied. When it"s all said and done, the prosecutor
asked and received approval from me as the ultimate

arbiter, plus other people in the office to give
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that Assistant District Attorney permission to do
what"s called a death qualified jury for trial.

COUNCILMAN NUTTER: In your review or
analysis of -- 1 will make the assumption that there
is some analysis done on a year-to-year basis of the
kinds of things that we"re talking about here today.
Are any of the various decision-making processes
affected by -- and I understand you have to give
notice. Notice is given, 144 cases subsequently
what looks to be maybe about 40 or so percent
ultimately approved. Does anyone raise a question
as to we made application in 83 other cases, for
whatever reason they didn"t go forward, and again
reviewing internal policies and procedures, are we
in fact utilizing this particular tool and authority
given by the legislation, are we using this
appropriately?

MS. ABRAHAM: Councilman, that"s a
matter for prosectorial discretion. That"s why
prosecutors are allowed to exercise their discretion
that while we have to give notice iIn order to
preserve the right to exercise our discretion
intelligently, we always maintain that for the

rights of the victims and the vindication of the
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families who are left behind, we have to exercise
our discretion ultimately in deciding which cases
are going to go and be prepared for the potential of
a death penalty. That"s an appropriate use of
prosectorial discretion, not an overcharging and not
an i1nappropriate use of prosectorial discretion.

COUNCILMAN NUTTER: Let me ask this
question. Is it appropriate to kill someone to
convey that it is wrong to kill people?

MS. ABRAHAM: Councilman, 1"m the
District Attorney of Philadelphia. 1 have sworn to
uphold the law of the Commonwealth of Pennsylvania.
The law of the Commonwealth of Pennsylvania as
enunciated by our Legislature and our courts has a
death penalty. [1"m going to uphold the death
penalty as long as it is on the books of
Pennsylvania. That"s my oath. 1 swore to apply and
uphold the law.

COUNCILMAN NUTTER: I understand that.
I"m not asking you to violate the law or do anything
with regard to your oath. But I think your earlier
testimony is, it"s discretionary. 1 don"t think the
law requires or 1 don"t think the Legislature has

required you as District Attorney here in
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Philadelphia or any other of the District Attorneys
to make the application. You have the right to make
the application --

MS. ABRAHAM: I"m going to make the
application whenever it"s appropriate, Councilman.

COUNCILMAN NUTTER: I understand that.
But my question is, are you required to make the
application or is that a judgment call?

MS. ABRAHAM: I am going to follow the
law of Pennsylvania and seek the death penalty in
every single case that | think it"s appropriate.

COUNCILMAN NUTTER: Okay. Now, do you
think that people are discouraged from committing
homicide because of the death penalty?

MS. ABRAHAM: I think it discourages
some, yes, | do. 1 think the fear of punishment
always dissuades people just like a parent or a
child is inculcated at home. Don"t do bad things,
there are serious consequences to bad things. There
are always people who are dissuaded from committing
crimes because of a variety of reasons, not the
least of which is familial disapproval,
embarrassment, the weight of the law, going to jail.

It"s part of your moral upbringing not to do bad
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things because there are serious consequences to
doing bad things.

COUNCILMAN NUTTER: I understand that.
I mean, are you saying that the homicide rate has
gone down over the past 10 years because people
became more moral or they became more concerned
about the death penalty, or are there other factors?

MS. ABRAHAM: 1 think there's a
combination of factors. |1 can"t say to you and
prove that because X number of people have been
executed, Y number of people have been dissuaded
from picking up a gun and going into a storekeeper,
as happened in your neighborhood last night, and
killing the storekeeper because they resisted a
robbery. 1 can"t say the opposite either.

COUNCILMAN NUTTER: Do you think that a
person was thinking about the death penalty or were
they thinking about the holdup?

MS. ABRAHAM: No, I don"t think they
were thinking -- 1 don"t think people go into the
store and think about the death penalty. They might
think about before they go into the store and worry
about the death penalty. But in the midst of the

robbery, 1 don"t think they think about the death
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penalty except as they impose the death penalty on
the storekeeper. They"re thinking about the death
penalty and when it applies to the innocent
storekeeper, they"re going to kill them in cold
blood. So they about the death penalty in that
respect. They"re hoping they won"t ever be caught
and have to answer for their crimes.

COUNCILMAN NUTTER: 1"m sure.

Now, do you think the public is any
better or less protected by life without parole
versus the death penalty?

MS. ABRAHAM: Not necessarily.

COUNCILMAN NUTTER: 1I1"m sorry.

MS. ABRAHAM: Not necessarily.

COUNCILMAN NUTTER: It was kind of an
either or question. | didn"t understand the
response.

MS. ABRAHAM: Life without parole does
not mean life without parole in the sense that the
Governor can always commute a life sentence and put
a person out on the street.

COUNCILMAN NUTTER: Can the Governor
commute a death sentence?

MS. ABRAHAM: The Governor can commute a
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death sentence as well.

COUNCILMAN NUTTER: So what®"s the
difference?

MS. ABRAHAM: The difference is that
sometimes juries think that life without parole
means the person will never get out on the street,
and that depends on who the Governor is. Governor
Schapp commuted I don"t know how many life sentences
and put all those people out on the street. Some of
them murdered again. As a matter of fact, as you
remember, Mark Single lost the election in large
measure because he commuted the life sentence of
Reginald McFadden who at 16 murdered an old lady,
went to prison for 25 years. He became, quote, a
model prisoner, went before the Parole Board, had
his life sentence commuted by the Pardons of
Commutations Board, and within two weeks of his
being released murdered four people in New York. So
the answer to your question is not necessarily.

COUNCILMAN NUTTER: But I thought you
said earlier that the Governor can also commute a
death sentence.

MS. ABRAHAM: The Governor can commute

anything. And also, prisoners murder in prison.
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COUNCILMAN NUTTER: You"re just saying
that if you have the death penalty and you get it,
then you don"t have to worry about the Governor
doing anything because the person is not around.

MS. ABRAHAM: Say that again. 1™m
sorry.

COUNCILMAN NUTTER: You said that juries
think that when they give someone life without
parole, it means the person will never be back on
the street, therefore, your concern was that the
Governor could commute that person®s sentence and
that they could be out and then you had the other
example. But then you also said that the Governor
can commute a death sentence when that same jury
thought that they were giving the person the death
penalty, right?

MS. ABRAHAM: Sure. It can be reversed
on appeal, too.

COUNCILMAN NUTTER: My question was,
then what"s the difference?

MS. ABRAHAM: What"s the difference
between what? 1"m not getting your drift. 1I™m
sorry. Maybe I"m missing something.

COUNCILMAN NUTTER: 1 asked you was
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there a difference between a person getting life
with no parole, and is the public better or less
served by the person getting life without parole
versus getting the death penalty. Your response
was, well, juries think that when they give life
without parole, the person will never be out.

MS. ABRAHAM: No, that wasn"t the
question. You asked me did 1 think the citizens
were better off, and 1 said not necessarily. And
here®s my important point. These are moral issues,
I think, that are not within the purview of what I
do for my job. [I"m not here to debate the moral
issues of what is good or bad, but I can tell you
this --

COUNCILMAN NUTTER: They are absolutely
within the purview of your job. It"s your job.

MS. ABRAHAM: Murderers kill in prison.
Other prisoners are killed in prisons. And I™m
saying to you that the jury decides in its wisdom
what the appropriate sentence is. And It"s no
secret that 1 have and do support the death penalty.

COUNCILMAN NUTTER: 1 understand that.
You have a right to do that. 1"m just asking you

questions about it because It"s your job.
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MS. ABRAHAM: It"s not only my job, it"s
the law of Pennsylvania. [I*m doing what the law of
Pennsylvania asks me to do, and that is follow and
apply the law. It"s my oath. That"s what I"m going
to do. I"m not here to suggest to you --

COUNCILMAN NUTTER: Well, 1 understand
that, but you would also act like the law doesn"t
give you discretion. | understand you want to be on
one side of this discussion.

MS. ABRAHAM: Excuse me, Councilman.

The law gives me discretion which I exercise, and I
exercise discretion well. That"s why it"s called
prosectorial discretion. And I"m going to continue
to exercise that discretion in every case.

COUNCILMAN NUTTER: 1"m not questioning
your discretion or your right to have discretion.
The discussion is that you do have discretion, but
your response would leave one with the impression
that in your pursuit of following the law, you have
to do certain things. And 1 think you know that
that i1s absolutely not the case. You do not have to
make that application in order to follow the law.

MS. ABRAHAM: 1 beg your pardon. 1

certainly do. When the statutory aggravaters are
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present, then the District Attorney is supposed to
exercise her discretion and seek the death penalty
in the appropriate cases. And, frankly, the way the
law is written, if there are aggravating
circumstances, that"s what I"m supposed to do and
that"s what 1 do. It"s required by law. It"s
mandated by law. And, frankly, the only way I could
avoid doing it is if I disregarded the law of
Pennsylvania. So it"s not a matter solely of
discretion. It"s a matter of following the law.
Where 1 exercise my discretion is where 1 see
whether a case actually falls within the
requirements of the law to seek the death penalty.
Where 1 believe that the facts of the case are not
appropriate or the statutory aggravating
circumstances are not or cannot be made out or have
not materialized after investigation, my discretion
is probably exercised when 1 say we cannot seek or
will not seek the death penalty, this is not an
appropriate case. It"s the opposite when 1
disregard the law and don"t seek the death penalty
in cases where the law provides for the death
penalty. That is not an exercise of prosectorial;

that"s a disregarding of my oath of office.
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COUNCILMAN NUTTER: Okay. Now, have any
of our various death penalty cases either been
reversed or subsequently found that the person was
convicted incorrectly?

MS. ABRAHAM: Some.

COUNCILMAN NUTTER: How many?

MS. ABRAHAM: I don"t know. I can
provide that to you.

COUNCILMAN NUTTER: And what®"s your
feeling about that situation?

MS. ABRAHAM: About what situation?

COUNCILMAN NUTTER: Where a person was
convicted, sentenced to death, subsequently found
not to be the person that should have been convicted
in the First place?

MS. ABRAHAM: Well, there are relatively
few of those cases in the Commonwealth of
Pennsylvania and --

COUNCILMAN NUTTER: Well, if you"re one
of those people, you don"t care about all the other
cases, you just care about yourself.

MS. ABRAHAM: -- and in those cases, the
system has worked as it has intended to be working.

That is, over the course of a long history of
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appeals where a person is incorrectly tried or
convicted or some error was made by the judge or the
defense attorney or the prosecutor or the witnhess or
something else comes up, then the system is acting
as it should act. And 1 support of the system.

COUNCILMAN NUTTER: The person often
loses a fair amount of their life during that time
while they"ve sat in prison, been under a death
sentence, the multiple appeals, the cost involved
and the like. What"s their recourse and how would
you feel if someone was actually given the death
sentence and subsequently it was determined that we
had killed the wrong person?

MS. ABRAHAM: Well, Councilman, 1
haven®t been presented with that fact yet. Can you
point to me a case where a person was executed who
was actually innocent?

COUNCILMAN NUTTER: I haven®t said that.
The question was, how would you feel it?

MS. ABRAHAM: I"m not going to answer
that question until you can provide me with a case
that says that that actually happened.

COUNCILMAN NUTTER: Are you saying that

it"s never happened.
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MS. ABRAHAM: To my knowledge, 1 have
not heard of any case where a person has been
actually innocent who has been executed. | haven"t.
Have you?

COUNCILMAN NUTTER: Not to my knowledge,
but I"m not in the death penalty business.

MS. ABRAHAM: I1"m not in the death
penalty business either. 1"m in the prosecution of
criminal cases in order to keep this City safe. 1
don®t know how many people will want to move out of
Overbrook because of that killing yesterday. My
role as a prosecutor is to keep the community safe.
I do the best I can, I"m diligent, 1"m hard-working,
I"m honest about it.

COUNCILMAN NUTTER: Madam District
Attorney, | am not questioning your vigilance --

MS. ABRAHAM: But 1"m not in the death
penalty business.

COUNCILMAN NUTTER: -- in pursuing
criminal activity. 1 am not questioning that. That
is not what this is about.

MS. ABRAHAM: Well, you said I"m in the
death penalty business or you are not in the death

penalty business and the implication that 1 was. 1
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am not.

COUNCILMAN NUTTER: 1711 amend my
statement. 1"m not prosectorial business. You are.

MS. ABRAHAM: Yes, | am.

COUNCILMAN NUTTER: So you would
automatically have more information in the area. |
did ask you a question. If you don"t want to answer
that particular question, | think you"ve at least
acknowledged that it is possible and your earlier
response was, as long as the system works and that
kind of tragic event doesn"t happen, then 1 guess
the person should be happy about it.

MS. ABRAHAM: We try as much as we can
to make sure iIn every case possible that we have the
right person for the right reasons. And when we
don"t, 1 have not exercised the slightest bit of
hesitation in walking into a court and saying, "This
person is the wrong person. We"re going to go back
to Square One and find the right person.™

That can happen the day after the person
is arrested, a week after the person is arrested.
Even if a person serving a sentencing, where the
evidence that we had been presented compels me to

reach an opposite conclusion, we"re going to confess
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that and say, "This is the wrong person."

We now have new prosectorial tools which
we didn"t have before, like DNA. DNA will convict
more people. It won"t acquit more people, it will
convict more people. And it"s going to be a very
important tool --

COUNCILMAN NUTTER: Madam District
Attorney, some people are guilty.

MS. ABRAHAM: Excuse me. [1"m not
finished.

Madam Chair, can I finish my statement?

COUNCILMAN NUTTER: Some people are
guilty, they should be convicted. There®s no
question about that.

MS. ABRAHAM: May 1 finish my statement?

COUNCILMAN NUTTER: Sure you can.

MS. ABRAHAM: It"s going to help us make
sure that the right person is convicted for the
right reason. It"s not going to work in every case.
We didn"t have that 20 or 30 years ago. We are
finding now 20 or 30 years ago that the wrong person
was convicted. We go into court and say, "Wrong
person.”™ It wasn"t because we were bad or mean or

we were looking to just take somebody and put them
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into prison. That"s not the way the Office of
Philadelphia®s District Attorney has ever operated
in the 30 years 1"m familiar with it.

COUNCILMAN NUTTER: 1"m not questioning
motive or mindset. 1 merely asked the question, and
you did state for the record, 1 think, It has
happened that some people have been wrongly
convicted and subsequently released.

Can you provide to the Chair information
you have about that?

MS. ABRAHAM: You mean in all cases in
the City of Philadelphia? You mean in homicide?

COUNCILMAN NUTTER: Homicides, yes.

MS. ABRAHAM: Well, here®s the problem.
And 1 want to be clear on this. Just because a
person is found not guilty doesn®"t mean that they
didn®"t do it. 1 can only tell you how many verdicts
were overturned on appeal. | can tell you how many
verdicts -- you"re talking homicide cases. | can
tell you how many cases were reversed. 1 may be
able to explain why or why they weren"t reversed.
That"s the best I can do. 1 can®"t comment on
whether the person is actually, quote, actually

innocent.
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COUNCILMAN NUTTER: I understand. 1™m
going to assume that neither of us was there at the
time of the event and we didn"t see it and we were
not eye witnesses. 1°d just like to have a better
understanding of that. 1 just have couple few last
questions.

COUNCIL PRESIDENT VERNA: Councilman
Nutter, is it on this same issue?

COUNCILMAN NUTTER: Yes. And then 1711
be done.

COUNCIL PRESIDENT VERNA: Well, it"s a
very interesting debate, however, 1 think you have
been on for 37 minutes. It"s my understanding that
other Councilmembers would like to be recognized
because they have prior commitments.

COUNCILMAN NUTTER: Sure, no problem.
Thank you, Madam Chair.

COUNCIL PRESIDENT VERNA: Thank you.

Councilwoman Tasco, 1 think you said you
have a prior commitment.

COUNCILWOMAN TASCO: Thank you very
much.

Good morning. You know I have a real

strong interest in this issue of predatory lending
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and 1 just have a couple questions to ask you about
your office to see if you have utilized any of the
following state laws to prosecute fraudulent and
predatory home repair contractors. And 1 think
Councillman Ortiz is going to have some issues around
this, too. One, the Credit Service Act; two, the
Home Improvement Finance Act; and three, the Unfair
Trade Practices and Consumer Protection Law. Each
of those law allow the DA to seek injunction and/or
bring criminal prosecution against predatory loan
brokers and predatory home repair contractors.

MS. ABRAHAM: Councilwoman, joining me
at the table is Leonard Deutchman, the Chief of our
Economic and Cyber Crime Unit who is 1 believe
intimately connected with this issue and will be
able to explain anything you need to know.

MR. DEUTCHMAN: Good afternoon,
Councilwoman. We have not used those laws. When we
have been involved with home improvement scams, we
have relied on the more traditional laws such as
theft by deception which carry a higher penalty and
are more, shall we say, understandable because
they"re the kinds of things that judges see over and

over and over again. So we tend to go at the same
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problem, but we don"t tend to go at them with those
particular tools; we go at them with the more
traditional tools.

COUNCILWOMAN TASCO: That are stronger?
The more traditional tools are stronger than these
tools provided by the State?

MR. DEUTCHMAN: 1t"s my understanding
that they are. The penalties for theft by
deception, the guidelines are higher in terms of
criminal penalties.

COUNCILWOMAN TASCO: How many cases have
you prosecuted this year around home improvement?

MR. DEUTCHMAN: Around home improvement
scams? OFf the top of my head -- I don"t have exact
figures with me. OFff the top of my head, I would
say probably a half dozen home improvement scams.

COUNCILWOMAN TASCO: Could you provide
that information to the Chair?

MR. DEUTCHMAN: Sure.

COUNCILWOMAN TASCO: Do you take a
proactive role in going after these individuals or
are you responding to complaints filed with the
office?

MR. DEUTCHMAN: We respond to complaints
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filed with the office.

COUNCILWOMAN TASCO: We asked the Law
Department earlier about enforcement, and we see a
number of home improvement contractors who engage in
home improvements without seeking the proper
license. What is your role in going after those or
prosecuting those? Do you have to get a
recommendation or a complaint from the Law
Department or from a victim before you do anything?
Because we know now that the Zoning Board is now
having those individuals i1dentified.

MR. DEUTCHMAN: Well, to the best of my
understanding, the criminal law really doesn"t play
any role with regard to without a license. That"s a
regulatory issue so the Law Department will handle
that.

COUNCILWOMAN TASCO: Thank you.

Just one other question. How are we
doing on the nuisance?

MS. ABRAHAM: 1 think we"re doing
extraordinarily well, given the complexities of
public nuisance enforcement. We"re doing, 1
think -- we meet hundreds of meeting during the

course of year. We"ve closed, 1 think, in the past
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year at least 30 bars and other establish. Our
office is extraordinarily proactive.

And 1 wanted to add one thing to what
Mr. Deutchman said about the home improvement scams.
And we not only work with the community, but we try
to do as proactive a role as possible, on the weed
stores, houses of prosecution, speakeasies, smoke
houses, stop-and-goes, bars that are nuisance bars.
And 1 know that we"ve been working up in your
neighborhood among other establishments 1"ve been to
your community, I don®"t know how many times. And
the people who are in our Public Nuisance Task
Force, 1 think we"re getting very good results. Is
it perfect? No. And it"s sometimes very long-term,
but here®"s where we"ve managed, 1| think, to make a
real impact on the bars as well as the weed stores
and especially but not limited to those areas like
along Delaware Avenue. We"re seeing some major
impact closing liquor establishments there. We want
to make sure that the liquor establishment if it is
not brought into compliance with any of the codes,
the health code, fire code, safety code, all the
other codes and/or the violence that attends the

circumstances under which the bar is operating, we
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jJust close it down. We"re not afraid to do that.

I do want to mention something about
these home improvement scams. |1 don®"t want you to
be underestimating, if that"s the right word, the
number of cases that we handle. In the sense that
one contractor may be responsible for 15 or 20 or
more homes, so it may be half a dozen people, but it
might be a hundred homes or more. And here"s what
the major problem is that we find under the present
law which we haven"t been able to overcome by either
by the State laws that you made reference to or even
our criminal law. The way the law works is that
it"s best if we have a number of homeowners who have
engaged Contractor X to do home repairs. Because if
I come into your home and tell me to fix the roof
and 1 go out and 1 buy nails and shingles and some
tar and paper and deliver it to your house and then
take a couple of tiles off and I never show up
again, you"re going to have a hard time proving that
I had at the time that we entered into the contract
an intent to steal from you, created a theft.
However, if I do that to 20 people in your
neighborhood, 1 get the money up front, 1 buy a few

tools and a few pieces of equipment, dig up the
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sidewalk or do something and then never return, iIt"s
much easier for the prosecutor to prove that I am a
flimflam artist. That all 1"m interested in getting
is big money up front and not carrying out, just
spending 20 bucks for some equipment. And that"s
the way we build a case.

We also get cases, as we did most
recently, from television. You know, people don"t
like to call the police or the Prosecutor®s Office
and say, "Hey, somebody stole my money. They said
that they would repair something."” They"re
embarrassed. Sometimes they"ll call the television
stations. And one of our most recent cases came
exactly that way. Some persons called a television
station, their consumer hotline and said, 'Hey, this
guy dug up my sidewalk or dug up my cellar and never
showed up." And then I believe 1t"s Ren Scott from
KYW3 put a thing on television, and | was watching
this and 1 said, "That"s outrageous.'” But they
never complained to the police, these people. They
never called our office. They called the television
station. We don"t know who"s doing this.

What concerns me a lot as a prosecutor

is 1 go all over the city and I see on telephone
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poles galore, Home repair, call Joe Blow; roof
repair, all these illegal signs that are on every
phone pole, everything that they can attach them to.
And these people don"t know the people they"re
dealing with and when they®re scammed, they don"t
call us up, they"re too embarrassed.

COUNCILWOMAN TASCO: Well, yes, I can
understand that. Now, one of the things that we can
ask L & I to do is take those illegal signs down.
Somebody should be calling those people.

MS. ABRAHAM: God bless you. I really
mean it because you can go over all the City,
Councilwoman, you know it, iIt"s in your neighborhood
too, it"s work at home, all these scams and things,
loss weight 30 pounds in 30 days, home repairs.
They"re all over the City of Philadelphia. |If you
can get people to be dissuaded because every time
they put something up like that it will be torn
down. It"s outrageous because people are getting
ripped off in more ways than you and I could talk
about.

COUNCILMAN RI1ZZO: Point of information.

COUNCIL PRESIDENT VERNA: The Chair

recognizes Councilman Rizzo.
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COUNCILMAN R1ZZO: Just a point of
information. Coming from the utility industry, if
it"s an electric utility pole and the utility
company is notified, they will send a worker out
there to remove any an illegal attachments. They
will not proactively do it. You can understand why.
They just don"t want to be out there taking down
these things. But if there®s work going on in that
particular facility, they"ll remove it. But if you
have a particular block and you ask bell telephone
if it"s a Bell Telephone structure or if you ask the
electric utility, they will come out and remove
those because they are considered even in the PUC
Tariff to be an illegal attachment to an electric or
telecommunications facility.

Thank you, Madam Chair.

COUNCILWOMAN TASCO: And the other
thing, can a citizen take those signs down?

MS. ABRAHAM: I can"t imagine there"s
any real reason why anybody can®t take them down.
They"re totally illegal. And here"s the problem, I
don"t want to ask people to do this because what
these guys do is they get a ladder. They come up

with a cherry picker or something and they put it up
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there. I would not ask, and I"m sure you wouldn"t
either, any citizens to get a big ladder and climb
up and take those poles that are nailed with these
heavy-duty staples and pull off those signs because
they“re going to fall and get hurt. |1 believe it"s
something that has to be really be concentrated on
by combination of the utility industry and the City
various departments because it"s improper. But
here"s the important part. These fly-by-night scam
artist change their name just like you change your
dress every day. They"re Joe Blow Plumbing today
and they"re Acme Plumbing tomorrow. And to make
sure that we have the same company, the same
structure, it takes a while to build a case. But
we"re determined to work with any Councilperson who
has notice from your constituents that this person
has done X. The real problem is if it"s just a
one-time event, it"s impossible under the criminal
law to prove that this contractor at the moment he
signed a contract with you had then and there an
intent to deprive. Otherwise, you"re left with
suing the contractor. And more often not, these
contractors have very shallow pockets. You"ll get a

judgement against them, which 1 suggest that you do,
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but then they change their name and then they"re in
a different mode.

COUNCILWOMAN TASCO: Around that issue,
is there any way or what department do you see being
proactive in advertising that it"s illegal or that
we should be on the watch for these fly-by-night
flimflam artists. 1 mean, who"s advertizing public
service announcements, that kind of thing to educate
the public about this?

MS. ABRAHAM: 1 think things like that
must be addressed proactively by, of course, the
Better Business Bureau, by us, you and 1 and others.
And 1 know you talk about it and | do too, don"t
engage in business with people you don"t know. Get
recommendations from people who had them work
before. Make sure that they have the proper
permits, those kinds of things. The problem is,
Councilwoman, that most citizens don"t have in their
possession a list of qualified recommended people.
Many of them are alone. Many of them are elderly.
They trust people because that was the era they grew
up in. And when some guy says, 'l can fix your roof

for you," they give them a lot of money up front and

they get ripped off. It"s pathetic; It"s very, very
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sad.

COUNCILWOMAN TASCO: 1 just want to add
here that Cleveland just passed an anti-predatory
lending bill. And disregarding the State"s effort
to say they couldn®t do it, because this stuff iIs so
prevalent in our cities, and we"re still trying to
be proactive here in Philadelphia to let people know
what®"s going on.

Let me just ask you a question about
dumping. You took a very proactive stance about
dumping and saying that you were going to prosecute
dumpers where is now? And I"ve often thought about
the use of surveillance cameras in those areas where
there is consistent dumping, Newtown Road, for
example, where you have been a number of times doing
cleanups and other areas that we just know
particularly in the Logan area where that vacant
land is. We have these barriers up, but people
still find there where to dump. Where are you with
that program now?

MS. ABRAHAM: Well, we work with the
Police Department environmental response unit on
dumping. Here is a -- it"s always been a problem.

In order to catch somebody dumping, some neighbor,
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some person has to be able to say, "l saw a blue
Ford truck with a Pennsylvania license XYZ pull up
to the lot and dump construction debris inside the
Jersey barrier sometimes. 1 mean, a vacant lot open
is in one way easier to clean up then a Jersey
barriered lot. But unless somebody sees a person
dumping and can get some description of the person,
some identification of the vehicle which is capable
of being traced, most of these dumpers -- and I™m
talking not about the people who through their trash
out the window, but people who dump refrigerators,
construction debris, and all manner and means of
stuff. They don"t do it at hours when most people
are looking. Tires galore. They"ll go to some back
road someplace in the dark of night, and 1 know you
and | have been to Newtown Road, and it"s still the
same problem in Tacony Park. Trucks are still going
back there and dumping and the neighbors wind up
trying to cleaned it up. Our problem with
prosecution and the Police Department similarly is
that there®s nobody there to see who did it and
there®"s nothing within the construction debris that
tells who owned and who trucked it there.

COUNCILWOMAN TASCO: What about
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surveillance cameras.

MS. ABRAHAM: Well, here®"s what you have
to decide. The issue of surveillance cameras has
been very hot. And what you as a Council, a Body
have to decide is just what you want to do with
surveillance cameras. England has surveillance
cameras all over, all over London, all over the
country. Some cities want surveillance iIn their
police cars. Some want it in some communities. And
there®"s always going to be attention and a discourse
between people who favor privacy versus people who
want cameras. There"s now this big debate about
cameras taking pictures of people who go through red
lights and through EZ Pass. So no disrespect
intended because | favor more cameras than less.

But this is not debate for me. This is a debate for
this Body and on a State-wide level for the State
Legislation to see. Balancing the interest of the
public in catching bad guys versus the interest in
people®s privacy. Where do we want to go? And we
can use the terrorist bombing. If the surveillance
hadn®t have been on in t Pentagon, we wouldn®t have
seen those pictures. If the surveillance cameras

weren"t in the banks, we wouldn"t get pictures of
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bang robbers. We have to decide as a society, we"re
not there yet, where we want to strike a proper
balance. Somebody put it to me this way. A man
told me, he said, "l want the right to walk down the
street and scratch myself in a place I don"t want a
camera to record it." It"s that extreme versus what
interest does this body and the public has in
catching short dumpers, speeders, robbers,
pillagers, bombers, et cetera. That"s debate will
be very, very contentious and interesting. And at

that time if you want to me to express my opinion,

1”11 do it.

COUNCILWOMAN TASCO: Thank you, Madam
President.

COUNCIL PRESIDENT VERNA: You're
welcome.

The Chair recognizes Councilman Ortiz.

COUNCILMAN ORTIZ: Thank you, Madam
Chair. Last year we had this debate about the issue
of the individuals that have do this predatory
lending. And obviously, we had quite extensive
hearings in this Body and the newspapers reported it
quite extensively. Some of those individuals that

were reported as predators and the more evil ones
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that were there, and I asked and the same gentleman
came up and what 1 saw on TV and 1 Mike Fisher
prosecuting the individuals that we had brought out
and so on, not you. Why not? That happened?

MS. ABRAHAM: Most of those predatory
lending cases we have worked with -- and you and I
have both attended some of these meetings at
Congresso where mostly poor people are taken
advantage of predatory lending. Most of those cases
are civil in nature, not criminal. Remember, the
Attorney General®s jurisdiction is mostly civil and
only a little criminal. Those cases that you have
referred to which Mike Fisher has brought are civil
actions, not criminal.

COUNCILMAN ORTIZ: They were also
fraudulent, and they were also -- as he said, they
were stealing from these individuals and quite
extensive. And the issue is, why wasn"t that
pursued and iInvestigated? To me, that"s the issue.
Why these individuals and their cases and the point
that these poor people that was quite extensive in
North Philadelphia, why the issue of stealing and
fraudulent behavior by these individuals, why that

wasn"t pursued?
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MS. ABRAHAM: Well, it was pursued. But
remember, some of the laws that these defendants
violated were not only civil laws, but they were
banking laws and other laws under which we have know
jJurisdiction because our jurisdictions ends at the
City of Philadelphia.

COUNCILMAN ORTIZ: But according to the
you just gave, there were also and they came in
under -- and you had there the grouping of people
that were complaining about the same individuals.
They were stealing, they were saying they were going
to provide so services and they.

MS. ABRAHAM: Well, 1"m going to allow
Mr. Deutchman finish the answer that he may have
started last year. But if a company is doing
predatory lending in Philadelphia, they"re not just
doing it in Philadelphia, they"re doing it in other
places as well. Therefore, it would be --

COUNCILMAN ORTIZ: But under your
definition, the definition that was just given,
these people fit right in there because they were
coming, they were buying the nails, taking a few
shingles, putting them it, not finishing it, and

then going on to the next door. And we had people
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willing to come forward and testify and give their
history. And these people were not brought up on
criminal charges under the definition that was just
given a few minutes ago.

MR. DEUTCHMAN: Councilman. There are
no cases that I"m aware of where any report was made
to our office concerning that conduct that we did
not investigate or that the police were not
investigating.

COUNCILMAN ORTIZ: But you just said
that you take cases from TV.

MS. ABRAHAM: Well, that wasn"t
predatory lending.

COUNCILMAN ORTIZ: But, again, you take
a case from TV and you prosecute it. And here you
had City Council hearings in which a full record was
established, witnesses coming forward, testimony
given, attorneys coming forward, legal services
coming forward.

MS. ABRAHAM: Councilman, 1 just asked
Mr. Deutchman during your discourse was ever any
case that Council ever heard about or was testified
to ever referred to my office. And the answer was

no. And I think there®s a reason for that, with all
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due respect. The State Attorney General®s Office
deals with all of these matters. And we have not
received one complaint from Council, from you, or
from anybody else about an individual who"s violated
the Pennsylvania criminal laws over which we have
jJurisdiction. So the answer to your question is if
no one has referred a case to us --

COUNCILMAN ORTIZ: Fine. Don"t you take
notice that we had hearings?

I asked a question last year of the
gentleman. That was notice for me, at least. |1
asked last year, these people are committing fraud,
they"re stealing from these individuals. What are
we going to do about it? |1 asked that last year.

MS. ABRAHAM: Councilman, as 1
understand these practices, there are allegations
that the person had a contract, it was explained to
them, they put their name on the contract, they
didn"t realize what was happening, and before you
knew it the person owned the house.

COUNCILMAN ORTIZ: Is fraud a crime?

MS. ABRAHAM: Fraud can be a crime. But
it also can be a violation of contractual

obligation.
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COUNCILMAN ORTIZ: But it depends on how
you prosecute -- the definition you just gave fits
right into what was happening. Mike Fisher went at
it from one side. We were asking your office to go
at it from the other. You gave a definition, which
I find very nice which I think fits right into case.
These individuals were not gone after. These
predators were let go.

Last year we went through this. 1
asked, "What are you going to do about the
information we ask in these hearings?'" People were
named.

MR. DEUTCHMAN: Councilman, with all due
respect, all of the cases which we were aware of, we
went after. There"s a general phrase that"s been
used, and last year when we talked about this
"predatory lending" is not a legal term.

COUNCILMAN ORTIZ: We understand that.
Please. People were taken advantage of. People
were Ffraudulently induced to enter into some
contracts. Money was stolen, period, through these
fraudulent contract. No criminal charges have been
brought against these individuals who perpetrated

this crime against poor people in the City of
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Philadelphia.

Fisher, yes, is going through civil.
But I believe criminal charges should -- or at least
investigated.

MR. DEUTCHMAN: Well, where there are
crimes, we prosecute them. The crimes that we have
found have been when the District Attorney went
through the circumstances where the home improvement
scam artists would either do no work or start some
work and then just abandon the job. When we find
these crimes, we prosecuted every single one of
them. We investigated every single one of them.

COUNCILMAN ORTIZ: That"s what happened
there. They took the money, they didn*"t finish the
job. What more do you want?

MS. ABRAHAM: Councilman, 1 think you
and Mr. Deutchman are talking about two different
universes. You"re talking about where some poor
person signs a contract that ultimately because of
the wording of the contract, because of the --

COUNCILMAN ORTIZ: Where fraud has been
committed and that poor person has been induced to
signing contract.

MS. ABRAHAM: No, no. |1 don"t think
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that"s always the case. 1 think what happens is
from our investigation and my personal involvement
in this matter, what happened was people, instead of
reading the contract --

COUNCILMAN ORTIZ: Most of them couldn®t
read English. Most of them were non-English
speakers.

MS. ABRAHAM: Councilman, you can get as
upset as you want. It"s not going to change the
facts of these matters one iota. What happens in
these cases is a smart-aleky guy goes to a person.
The lady wants her kitchen fixed. They give them a
paper. The lady or the gentleman doesn"t understand
what®"s in the paper. The sharp practicer says,
"Here, 111 explain to you what"s in the paper."
They sign the paper on the word of the sharp
practicer that is a contract. This person can"t
prove or say what the person said other than they
said this is what the paper said. The consumer
never reads the contract, never asks somebody else
to read the contract, never goes to the somebody who
can explain to them like the legal services at
Community Legal Services or at Congresso. They sign

their name. That is not a crime. It"s
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inappropriate. And where the laws have been
violated if it"s a crime, we"ll prosecute it. But
not understanding something you sign or not reading
it or relying on somebody else"s word is not
necessarily something that we can prove in court.
And that"s why the Attorney General has prosecuted
these predatory lenders under the State banking laws
because there you have some civil relief. It
doesn®t prevent people who don"t understand what
they"re signing from refraining from signing these
papers. They do it, unfortunately, all the time.
And by working with Congresso and other people and
through City Council, we try to tell people, "Don"t
sign something you don"t understand. Don"t rely on
the person who"s selling you something to explain
honestly and truthfully what you"re signing." And
people sign it anyway. That"s a violation of
contract. It"s not a crime because we can"t prove
what was in the mind of the person when he entered
into this agreement unless there®"s a whole lot of
them. And in which case the Attorney General®s
Office is the appropriate person. Where it isn"t,
we take over.

COUNCILMAN ORTIZ: Well, they fit under
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the definition you gave. | think you should have
proceeded, at least investigated it thoroughly.

MS. ABRAHAM: We did. And we worked
with the lawyers that you were in the same room I
was with up at Congresso. What"s lawyer®s name
representing CLS?

COUNCILMAN ORTIZ: Irv Ackelsberg.

MS. ABRAHAM: That"s right. Mr.
Ackelsberg and Mr. Deutchman were almost joined at
the hip for a long period of time. And we tried to
help Mr. Ackelsberg every possible way we could. We
were facilitating his matters, not obstructing them.

COUNCILMAN ORTIZ: 1 think Mr.
Ackelsberg and Mr. Deutchman broke off from the hip
at one point.

MS. ABRAHAM: 1 don"t believe so.

COUNCILMAN ORTIZ: I believe so.

MS. ABRAHAM: 1 think that®s not
correct.

COUNCILMAN ORTIZ: You say that you
solicited 144 death solicitations --

MS. ABRAHAM: 1 said nothing about
solicitations.

COUNCILMAN ORTIZ: What, 144 requests?
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MS. ABRAHAM: I said we gave notice
under Rule 108 that this was a case that potentially
fell within the death penalty.

COUNCILMAN ORTIZ: 1"m not going through
the same debate that Councilman Nutter went, but I
didn®"t hear him ask about gender, race and economic
situation of the 144 individuals that were
solicited.

MS. ABRAHAM: We didn"t solicit anybody.

COUNCILMAN ORTIZ: Use the terminology
that you want use. 144.

COUNCILWOMAN BLACKWELL: 1 love it the
lawyers disagree on language. It makes the rest of
us feel that we have a chance this in world.

COUNCILMAN ORTIZ: The notice that you
ask for, the question wasn"t asked, how many were in
terms of race, economic background, gender.

MS. ABRAHAM: We don®"t consider economic
background or race or gender. We consider --

COUNCILMAN ORTIZ: I would like to find
out how many were blacks, how many were Latinos, how
many were whites. You do have that.

MS. ABRAHAM: We can get for you how

many people killed, how many people of the same race
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and generally speaking --

COUNCILMAN ORTIZ: I didn"t ask that
question. | asked the question of how many people,
notice were filed for death penalty and 1°d like a
breakdown of their race and economic background if
possible. Obviously, if a notice was filed they“re
going to be charged because they killed somebody. I
jJust want to find out the race and the gender and
the economic situation of the individual, if
possible.

MS. ABRAHAM: We can"t give you any
information on economic situation. What we can give
you raise and gender.

COUNCILMAN ORTIZ: Fine. Just give me
that.

The state of lllinois has asked for a
moratorium on the death penalty. Is there any
judicial basis for that?

MS. ABRAHAM: Governor Ryan concluded
that there basis for his imposition of the death
penalty moratorium in Illinois. And whatever basis
upon which he made it, that"s what he made.

COUNCILMAN ORTIZ: That was because

mistakes were done, isn"t i1t?
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MS. ABRAHAM: Some were prosectorial
misconduct. Some were defense attorney
ineffectiveness.

COUNCILMAN ORTIZ: And that, of course,
have never happened in Pennsylvania?

MS. ABRAHAM: 1°m not aware that the
Governor has ever asked for a moratorium on the
death penalty in Pennsylvania.

COUNCILMAN ORTIZ: No, I™"m not saying
that the Governor has asked for that. 1°m asking
that those situations have never occurred in
Pennsylvania, prosectorial misconduct and so on.

MS. ABRAHAM: 1 think life is not a
perfect game. There are mistakes in everybody"s
life. Trials are similarly not perfect. You"re
never going to get a perfect trial. There are
always mistakes. The question is --

COUNCILMAN ORTIZ: Except that if you
make a mistake here, it could cost somebody"s life.

MS. ABRAHAM: The question is whether or
on the not the mistake is of such magnitude as to
amount reversible error or reversible conduct. When
in Pennsylvania that has happened, the cases have

been reversed and either tried again --
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COUNCILMAN ORTIZ: That we know of or
that the people --

MS. ABRAHAM: OF course. We only know
what we know.

COUNCILMAN ORTIZ: 1 understand that.
The people had the economic wherewithal to either
pursue go through it.

MS. ABRAHAM: No, that"s absolutely not
true. Most people who are on death row are not
millionaires. Most people who are on death row
don"t have financial wherewithal.

COUNCILMAN ORTIZ: We understand that.
Very few people that are rich get the death penalty.

MS. ABRAHAM: But they have wherewithal
from counsel, whether appointed or provided to seek
redress including the Public Defender®s Office in
Philadelphia.

COUNCILMAN ORTIZ: I understand. Very
few rich people are in death row anywhere.

MS. ABRAHAM: Very few rich people
murder, generally speaking.

COUNCILMAN ORTIZ: Well, those that do
usually don"t go to death row.

MS. ABRAHAM: Some do. Mr. Marshall is
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on death row in New Jersey. Some rich people do go
to death row.

COUNCILMAN ORTIZ: That"s one.

How many attorneys are in your office?

MS. ABRAHAM: A little over 300.

COUNCILMAN ORTIZ: How many?

MS. ABRAHAM: A little over 300, about
305 the last 1 checked.

COUNCILMAN ORTIZ: What"s the breakdown
of that, how many Latinos, how many blacks, how many
women?

MS. ABRAHAM: It"s roughly the same as
it was last year, Councilman. It"s been, as you
know a very tight economic year. 1 think it"s
roughly 19 or 20 percent African-American. 1 don"t
remember the percentage of Latinos.

COUNCILMAN ORTIZ: How may Latinos you
have?

MS. ABRAHAM: 1 think it"s about 14 in
the office, the same number, roughly speaking, give
or take that we gave last year. 1 don"t have the
breakdown, but I can certainly get it for you.

COUNCILMAN ORTIZ: Could you give that,

please?
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MS. ABRAHAM: Sure. Not a problem.

COUNCILMAN ORTIZ: It"s been the same
for the last few years?

MS. ABRAHAM: Relatively speaking, yes.
And you know, $42,000 a year doesn"t attract a whole
lot of people.

COUNCILMAN ORTIZ: Depends on where you
look.

MS. ABRAHAM: We look everywhere. We
have extensive recruiting on campuses --

COUNCILMAN ORTIZ: How many interns
yearly do you have in your office?

MS. ABRAHAM: Well, let me finish my
last statement. We canvass and go to campuses all
over, both in person and we talk to all the compass
recruiters around the country. So our net is very
wide, including all the Pennsylvania universities
and all states.

COUNCILMAN ORTIZ: But usually you hire
out of the people who intern in your office.

MS. ABRAHAM: Sometimes we do, but not
always. It depends.

COUNCILMAN ORTIZ: How many interns

usually do you have in your office per year?
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MS. ABRAHAM: 1 don"t know the exact
number, but I can get it for you. We obviously have
a lot of summer interns.

COUNCILMAN ORTIZ: How many in the
summer?

MS. ABRAHAM: Paid interns, maybe a
dozen. Unpaid interns or work study, maybe 50, 60
more.

COUNCILMAN ORTIZ: In the last three
years how many of those interns have been Latinos?

MS. ABRAHAM: 1 can"t answer that
question, Councilman, but 1 can try to ascertain it.

COUNCILMAN ORTIZ: Can you ascertain it?

MS. ABRAHAM: Well, actually I can try.
We don®"t ask a person®s national heritage. And
sometimes you can"t tell from a name what their
national origin or heritage is, and we don"t ask.

So if somebody"s is Smith, they could be Latino. We
don"t know that.

COUNCILMAN ORTIZ: Yeah, but if their
name is Rodriguez, they probably are.

MS. ABRAHAM: Well, if their name is
Rodriguez and they"re married to a person named

Rodrigues, that doesn"t necessarily mean that. We
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are not permitted to ask a person®s national origin,
sexual orientation, or anything else.

COUNCILMAN ORTIZ: Give me the names
that you have, the last four years.

MS. ABRAHAM: We can give you a
breakdown of who we perceive to be black, white,
Latino, Asian or something else. We can do that.

COUNCILMAN ORTIZ: No problem.

MS. ABRAHAM: You only want interns now,
right?

COUNCILMAN ORTIZ: 1 asked for a staff
first and then 1 want to find out you interns every
summer. 1 just want to know how many of those are
minorities and how many of those are Latinos.

MS. ABRAHAM: We can do that.

COUNCILMAN ORTIZ: I have no further
questions at the present time. [I"11 be back.

COUNCILWOMAN BLACKWELL: Thank you very
much.

Councilman Nutter.

COUNCILMAN NUTTER: Thank you, Madam
Chair.

Just a couple last questions. With

Councilman Ortiz"s permission, 1 would like to ask
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if 1 could possibly amend his information request.
With regard to the -- we"ve talked about the 144
notices. 1 think the Councilman asked about a race
and gender breakdown. He also asked about
socioeconomics. And I understand that you may not
take a financial profile of people when they come in
when they®ve been charged. But as a part of that
analysis, one of the factors that might give us some
interesting information is if you could along with
the other information about the person whether it"s
raise or gender, maybe you could add to that whether
they were represented by the Public Defender®s
Office, whether they received court-appointed
counsel or whether they had private counsel. And
some in some instances that might be somewhat
indicative of their financial situation.

MS. ABRAHAM: We can do that.

COUNCILMAN NUTTER: Thank you.

Could you provide us with, as you have
in the earlier testimony | asked you about the
number of homicides, the number of homicide cases
disposed and you very in a most responsive fashion
gave information on a year-by-year basis about

those. Could you also give information with regard
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to for all of those years, and | think you"ve given
information generally from 1990 through 2001. For
those same years, the number of people every year
who were in essence put on death row or received a
death sentence?

I know you said that in 2001, for
instance, when you gave extensive discussion about
the 2001 statistics, | took it down as being two.
111 assume that that"s the number for 2001. |If you
have the other years --

MS. ABRAHAM: I have it right in front
of me.

COUNCILMAN NUTTER: Oh, okay.

MS. ABRAHAM: 1991, 7; 1992, 12; 1993,
11; 1994, 6; 1995, 8; 1996, 7; 1997, 3; 1998, 6;
1999, 9; 2000, 5; 2001, 2; 2002, 1.

In other words, we"ve had one defendant
who was sentenced to death last week for a double
murder outside of Evolution. That"s the murder of
Sung Hou Willis (ph) and Raneil Quan (ph).

COUNCILMAN NUTTER: Do you have year to
date for 2002 number of homicides?

MS. ABRAHAM: Where are we, Charlie?

COUNCILMAN NUTTER: I only ask
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because --

MS. ABRAHAM: I"I1 give it to you in a
second.

COUNCILMAN NUTTER: That"s fine. 1 only
ask because he had given 1990 through 01 and 1 just
want to keep all the numbers straight.

MS. ABRAHAM: 1"11 ask our Chief of
Homicide to come on up.

MR. GALLAGHER: Charles Gallagher,
Deputy District Attorney.

As of yesterday, Year 2002, the City has
had 48 homicides. |1 believe there was one last
night makes it 49. At the same time period last
year we had 43 homicides.

COUNCILMAN NUTTER: So in the period
from 1991 through I guess last week, 77 people have
been sentenced to death in Philadelphia?

MS. ABRAHAM: Correct. Yes.

COUNCILMAN NUTTER: And along with
the -- 1™m not sure if Councilman Ortiz"s request
will cover this because | know he asked about the
144 cases for 2001. Could you give us at the same
time a race, gender, and type of representation

analysis for the 77 people who have been sentenced
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to death row in the last 10 years?

MS. ABRAHAM: 1 can tell right now the
vast majority of the defendants were
African-American and the vast majority of them wee
male and the vast majority of them were represented
by court-appointed or Public Defender.

COUNCILMAN NUTTER: But you"d be able to
give a complete statistical breakdown?

MS. ABRAHAM: Sure.

COUNCILMAN NUTTER: Now, what is the
cost of a death penalty case versus a non-death
penalty case, both naturally homicides or both
involving homicides. But the one in the 2001
numbers that you gave for instance, notice was given
in a 144 cases. 67 were actually approved. So for
the moment, unless 1"m wrong, and I"m sure you"ll
correct me, the 67 that were approved proceeded down
a death penalty track, if you will. And the other
83 where notice was given did not. And then you
have the other 145 which with were homicide disposed
cases that death penalty notice was never even
given.

What"s the difference in cost between a

death penalty case and a homicide prosecution versus
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a non-death penalty case?

MS. ABRAHAM: All homicide cases are
very actively litigated whether they"re death
penalty or not death penalty. Death penalty more so
than other kinds cases because there®"s more at risk.
But life sentences are always hotly litigated on
appeal, multiple appeals up and down the courts for
10, 15 years or more. But we never do things on the
basis of cost. And I couldn®t tell you how much it
cost. You and 1 have had the same conversation in
years past, and we never put a dollar value on
anything because we don"t do by the hour figuring.

COUNCILMAN NUTTER: I understand that.

MS. ABRAHAM: But it"s more time
consuming to do the most serious cases, life or
death.

COUNCILMAN NUTTER: 1 understand that.
Taking for a moment some of emotional issues
involved here or any of the moral issues or should
you apply or should you not apply, more from a
management and operation standpoint, | mean, there
must be some cost factor. | mean, there must be --
it must be calculable as to how much it cost to take

one course of action versus another course of
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action. And I understand that maybe unlike the
private sector, people are not necessarily billing
on a six-minute clock. But I mean, time is time and
money is money and people are paid certain things to
do certain jobs. So there must be -- I mean, we can
calculate how much i1t cost to pick up trash, run a
rec. center, put a police officer out on the street
or participate in a wide variety of activities. So,
I mean, there must be a cost factor involved here.
Can"t that be calculated?

MS. ABRAHAM: No.

COUNCILMAN NUTTER: It"s impossible?

MS. ABRAHAM: We don"t do it on the
basis of cost and there"s no way to figure out --

COUNCILMAN NUTTER: 1"m not asking do
you pursue it on the basis of cost. 1"m just asking
what is the cost.

MS. ABRAHAM: 1 don"t know. We couldn®t
figure it out if we even tried because we don"t do
the prosecution of any case on the basis of cost.
What we do is not the same as running a rec. center
and we don"t quantify things on the basis of cost.
We just do whatever we need to do within the law and

we don"t put a price tag on iIt.
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COUNCILMAN NUTTER: I understand that.

I mean, 1 know that -- I mean, certainly in the
private sector they can calculate what it cost to be
involved in a wide variety of litigations. And I
guess I"m just asking again from a management and
operations standpoint, whether you make the
calculation or not, it must be something that can be
calculated, true?

MS. ABRAHAM: No, I don"t think it can
be, as a matter of fact.

COUNCILMAN NUTTER: You can"t figure out
based on either how much a person makes or how much
time is involved or how much resource has to be
expended, expert witnesses that have to be called or
tracked down or interviews that have to take place,
you"re saying that it is not possible to calculate
the cost of prosecuting a case?

MS. ABRAHAM: Councilman, we"re
interested in pursuing truth and justice. It"s not
the same as trying to figure out how many widgets a
factory makes. It"s unquantifiable. It"s
unquantifiable.

COUNCILMAN NUTTER: Unquantifiable?

MS. ABRAHAM: Unquantifiable.
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COUNCILMAN NUTTER: How is i1t possible
in 2002 that something cannot be quantified?

MS. ABRAHAM: We"re not interested in
quantifying how much it is to prosecute that the guy
who hits you over the head. Why would we want to
spend --

COUNCILMAN NUTTER: Then make that
distinction. Don"t say it"s not quantifiable. Say
you"re not interested in quantifying it.

MS. ABRAHAM: It is not quantifiable
what we do. It is not quantifiable how much it
costs us to vindicate your rights as a victim if
someone breaks into your house. And we have no
interest iIn pursuing that exercise. We have know
interest whatsoever and not the capacity either to
go figure out how much it costs for the police to
investigate, for somebody to make an arrest, for
someone to investigate, for us to prosecute somebody
who broke iInto and scared your wife and your child
to death. We don"t do it. We don"t do it and we
don"t have an interest in doing that.

COUNCILMAN NUTTER: 1 understand. It"s
a very compelling image. What 1"m askin is about

management operations and that it must take an
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amount of time, resource, and personnel to do one
set of actions versus another set of actions. How
long does it take to prosecute --

MS. ABRAHAM: Councilman, 1"m sorry,
you're --

COUNCILMAN NUTTER: Let me Finish my
question at least. If we"re all going to be
sensitive here.

MS. ABRAHAM: I"m sorry.

COUNCILMAN NUTTER: How long does it
take to prosecute a death penalty case versus a non
death penalty case?

MS. ABRAHAM: As long as it takes.

COUNCILMAN NUTTER: 1Is there any
average?

MS. ABRAHAM: No, no, we don"t do it
that way. This is not a firm trying to figure
widgets. We"re talking about human lives. We don"t
quantify it.

COUNCILMAN NUTTER: That"s very good.
How do you then figure out what your budget should
be?

MS. ABRAHAM: We try to figure out as

best as we can what our overall needs are, but we
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don"t put a dollar figure on what we are doing.
Frankly, the budget if we tried to figure it out, we
couldn™t get a budget and you couldn®"t afford it.
So we try to be realistic with how many lawyers we
think we need to cover X number of courtrooms, but
we don"t break it down per cost or per victim case.
Just like 1 can®"t ask a victim, "How much is the
life of your husband worth that we"re prosecuting
his murder?” These are unquantifiable. We"re
trying to achieve and ineffable goal; it"s called
jJustice. And you don"t quantify how much that
search costs. What we"re doing for the budget
people is not what we"re doing to figure out, well,
we"ll spend $3 a case or $6 a minute or 13 cents a
motion. We don"t do it that way.

COUNCILMAN NUTTER: Do you think --
what"s the impact of the person®s ability to afford
representation in a death penalty case? Is there
anymore or less likelihood that will be found guilty
depending on their ability to afford a higher or
lower level of representation?

MS. ABRAHAM: Well, listen, Councilman,
I mean that if you"re rich, if you"re Bill Gates you

can hire 500 lawyers. You can be convicted or
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acquitted. Obviously, if you can afford everybody
you want you might have a better outcome. But it"s
by no means a guarantee. We have seen wealthy
people convicted like Alfred Taldman (ph) convicted
of fixing prices in New York. We"ve seen rich
people go to jail, we"ve seen poor people go to
jail. But obviously, if you can afford hire the
best lawyers in the world and you have the
pocketbook to do it, it"s very nice. But people who
are committing the kinds of street crimes that we
see are obviously not generally speaking the
multimillionaires of the world. They do it a better
way. They do it with a pencil. They put companies
like Enron out of business and cost multiples of
millions of dollars and then make wonderful excuses
about i1t on television. They"re going to hire lots
of lawyers who will litigate those issues. But poor
people can®"t do that.

COUNCILMAN NUTTER: For all the bad
things they did, 1 don"t think any of them are going
to prosecuted for a capital offense. That"s really
kind of what 1"m talking about.

So again, | go back to the question.

The question was, more or less likely based on
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socioeconomics and at least here in Philadelphia, in
your defense versus essentially the DA"s Office, are
you more or less likely to be convicted based on
your ability to afford representation?

MS. ABRAHAM: I don"t believe that that
has anything to with it. You"re convicted because
you"re guilty. That"s why people are convicted in
Philadelphia. And frankly, the quality of lawyer
that we get from Public Defender and court-appointed
counsel are the best lawyers in Philadelphia. They
put up spirited and very good defenses, but they can
only go and at the end of the day all they have to
work with is whatever the evidence is. And | don"t
believe, at least in Philadelphia, the Philadelphia
that I"ve known for over 35 years, that you"re going
to be convicted because you have a Public Defender.
And 1 don"t think the Public Defender is going to
follow me and say, "Oh, yeah, we convict because
we"re Public Defenders.”" They"re good lawyers. |
have defended the Public Defenders quality of
representation for a long period of time. But when
it"s all said and done, the evidence is whatever the
evidence is.

COUNCILMAN NUTTER: 1 understand that.
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No, they"re probably not going to say that because I
read their testimony and, actually, they don"t say
that. They apparently have a very good track record
and. ''Since its inception in April "93 during our
time handling homicide cases, we are pleased to be
able to report that no defender client has received
a death sentence. The only problem is they don"t
defend everybody.

MS. ABRAHAM: No, they plead them
guilty.

COUNCILMAN NUTTER: Well you and the
Public Defender can --

MS. ABRAHAM: They plead them guilty.
That"s the fact, they don"t go to death trials, they
plead them guilty.

COUNCILMAN NUTTER: So your testimony or
your view or your perspective is that ability to
afford a certain level of representation has no
impact whatsoever --

MS. ABRAHAM: I didn"t say that.

COUNCILMAN NUTTER: Well then tell me
what you said.

MS. ABRAHAM: What I"m saying is that a

person®s ability to hire private counsel wonderful.
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The richest people in the world can get the best
lawyers. And sometimes the outcome is altered by
better lawyers, but not always.

And with regard to our homicide
defendants, the ones I"m familiar with, 1 haven™t
seen any multimillionaires that I"m presently aware
of who are alleged to have committed capital murder
in Philadelphia. And the quality of lawyers that
are either hired by the family and they are
frequently hired by the family at great expense to
them and the Public Defender and the court-appointed
lawyers do a very good job.

COUNCILMAN NUTTER: Well, so do you or
do you not think that ability to pay has an impact
on whether you"re convicted.

MS. ABRAHAM: 1 don"t think so. Not in
Philadelphia, no. Because of the quality and
quantity of representation.

COUNCILMAN NUTTER: You have any
particular response to the joint task force of the
Pennsylvania State and Federal Courts who made a
determination that the quality of counsel for the
poor in Pennsylvania capital cases was characterized

as a problem of main major proportions? Do you have
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any reaction to that?

MS. ABRAHAM: Not in Philadelphia it
isn"t.

COUNCILMAN NUTTER: Lastly, there was --

MS. ABRAHAM: And 1 don"t necessarily
agree with their findings. But in Philadelphia it"s
not an issue. 1 think we get very, very, very good
counsel who are put through requirements. There are
minimum standards at the very least. Most of these
defense attorneys are former prosecutors, many of
them with many, many years of experience, sometimes
10, 15, 20, 25 years of experience. They"re awfully
good. But at the end of the day it"s whatever the
evidence is that"s going to determine ultimately
what®"s going to happen in the case. You can take
fancy dan lawyers you want. That rarely will have
an impact. And in addition to that, in Philadelphia
our defendants are not millionaires, and the quality
of representation they get is of a very high
standard.

COUNCILMAN NUTTER: Okay. Two last
things. Council passed a resolution a couple years
ago about this particular issue. And one of the

items that was mentioned was that two of the nations



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2365
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

foremost researchers on race and capital punishment,
Law Professor David Baldis (ph) and statistician
George Woodworth (ph) conducted an exhaustive study
of Philadelphia death sentences which revealed that
the odds of receiving a death sentence in
Philadelphia are greater if the defendant is
African-American. Do you agree or disagree with
that.

MS. ABRAHAM: Well, First of all, the
Baldis study is a total fake and has been
discredited up to the United States Supreme Court
and in the New Jersey Supreme Court. It"s a total
manipulation of what the facts are.

COUNCILMAN NUTTER: This is a resolution
that Councilwoman Miller introduced. So
Councilwoman Miller was incorrect to write that?

MS. ABRAHAM: No, you"re asking two
different questions. You can write whatever you
want. You"re the Council of Philadelphia. If you
want to write that anything you want to about
anything, that"s your prerogative.

COUNCILMAN NUTTER: 1 understand that.
I"m just asking you was the Councilwoman wrong to

put that in a resolution?
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MS. ABRAHAM: That is councilmanic
discretion. All I"m saying is that the facts upon
which see relied, the so-called Baldis study are a
total fraud.

COUNCILMAN NUTTER: Okay. 1711 mention
to her when she returns.

MS. ABRAHAM: Make sure you tell her she
had the right to do the resolution, but it"s my
considered judgment and others that the Baldis study
is not a good study.

COUNCILMAN NUTTER: 1 will definitely
mention to her that you gave your full approval for
her to write her resolution and that you felt that
the study was incorrect.

MS. ABRAHAM: That"s not what I said
either. I said Council has its discretion to write
anything they want. All I1"m saying is that the
Baldis study is not the hook that 1°d want to hang
my hat on.

COUNCILMAN NUTTER: Okay. So put that
study aside, is there any more or less likelihood as
a function of race as to whether or not you get the
death penalty?

MS. ABRAHAM: 1It"s not a function of
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race, no. It may be a function of how many
homicides are committed and against whom, but it"s
not a function of race. All of cases that I have
spoken about in the past years as in this year, the
killer and his victim are more often than not of the
same racial or ethnic group.

COUNCILMAN NUTTER: Right, 1 think we
know that from national studies. Generally,
especially homicide -- it"s generally intraracial
which is why various people of various colors and
hue should be less concerned about certain people
when they walk down the street as compared to some
other people. People of other races have generally
less to fear from people from different races as
they do generally from people of their own race,
right?

MS. ABRAHAM: 1 think that there is some
misperceptions on the part of people with respect to
that. Our homicide figures are absolutely clear
that crimes are committed. Those homicides are
committed by one person against a person of his or
her same race or ethnic group. That is beyond any
question whatsoever.

COUNCILMAN NUTTER: Although the general
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public perception may be very different because of
attitudes and perceptions and things like that.

MS. ABRAHAM: The real issue for me,
Councilman, is that if our figures and the Police
Department figures mirror this fact that the
greatest bulk of our Kkillings are in the minority
community, of one minority committing a crime of
homicide against another, that is a great national
as well as public concern insofar as the City of
Philadelphia is concerned.

COUNCILMAN NUTTER: Thank you.

Thank you, Madam Chair.

COUNCIL PRESIDENT VERNA: You're
welcome.

The Chair recognizes Councilwoman Brown.

COUNCILWOMAN BROWN: Thank you, Madam
President. |1 yield to my colleague Councilman Cohen
because he does have to leave, and 1"d be happy to
go after him.

COUNCILMAN COHEN: Thank you very much
Councilwoman Brown.

The discussion today about the death
sentence 1 think is very important. Would you be

concerned it turned out that in black-on-black
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crime, for example, as contrasted to white-on-white
crime that more blacks were sentenced to death than
whites were comparatively?

MS. ABRAHAM: Councilman, I"m concerned
about all homicides committed by all people against
any other person. Proportionately, if there are
more people who are killing people in one racial
group than the other, then it stands to reason that
more people of one racial or ethic group might get
the death penalty than the other. But, however,
here"s the real question. The question is, is it
Just because a jury finds that one person of is of a
certain racial group and for that reason that they
impose the death penalty. And 1 believe in
Philadelphia, that we attempt as much as possible to
make certain under our law that as far as we as
prosecutors are concerned, the decision to go
forward with the death penalty is not based on the
race of anybody, victim or defendant, but is fact
specific.

COUNCILMAN COHEN: Well, I think 1
would agree with that conclusion, but that would not
necessarily remove the question of race and maybe

even income from factors. For example, you state
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with a lot of good basis that at the end of the day
the evidence is what the evidence is. But it"s also
that earlier in the day, the evidence that exists at
the end of the day may depend upon the finances of
the defendant or the competence of the lawyer in
discovering the evidence because evidence does not
automatically present itself. Frequently lawyers
develop their fine reputation because they do so
much work digging and digging and digging until they
get the evidence.

In addition, throughout the country,
there is a great concern as to moral questions about
the death penalty, apart from legal questions, and
that debate is raging everywhere. And it is a
concern, 1 think, to the people of Philadelphia that
Philadelphia seems to be characterized as the place
where the death sentence is asked for more
frequently.

MS. ABRAHAM: It"s not a request for the
death penalty when we give notice. The rule of
criminal procedure requires us to give notice that
this may be a case where the death penalty may be a
possible sentence. If we don"t give a timely

notice, later on when we find out that Person X
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committed this crime with a whole bunch of
aggravating factors, we won"t be able to go back if
we miss the time. The fault maybe, 1If you want to
call it that, that the Supreme Court Criminal
Procedural Rules Committee has given us a time
deadline. We"re going to meet the deadline.

Second thing. It is not surprising to
me nor should it be surprising to you and 1 don"t
think it is, really, that we have more death
penalties or more murders than any place else in
Pennsylvania. We have the highest crime rate of
almost anything in Pennsylvania. So it shouldn®t
surprise anybody that with the horrific figures that
1"ve given you, which is 4700 -- just think about
it. Almost 5,000 people were murdered in
Philadelphia in the past 11 years. That"s almost
twice what was killed in the World Trade Center.
We"ve had almost two World Trade Center killings in
Philadelphia in the past 11 years. 1 don"t see any
great ringing of hands and gnashing of teeth as a
community because they happen one at the time. But
when you add them up, some guys with 2, 3, 4, 5, 7
murders, | mean, these figures say a hell of lot

about Philadelphia. We"ve got 4700 people plus
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murdered in Philadelphia and we"re ahead of where we
were last year in this City. That"s what we ought
to be talking about, not how many angles can dance
on the head of an pin about how much money i1t cost
to prosecute a case. What are we doing about these
horrific figures. 1 can tell you what 1"m doing.
But that"s what the community ought to be incensed
about.

COUNCILMAN NUTTER: Point of
information.

COUNCIL PRESIDENT VERNA: The Chair
recognized Councilman Nutter.

COUNCILMAN NUTTER: Thank you.

One, madam DA, 1 would certainly say and
1 think all other Members will agree, yes, we are
very concerned about that. Two, 1 don"t think
that -- at least today, maybe in the past -- I don"t
think anyone asked about how many angles can dance
on the head of an pin. But three, as the arbiter of
discretion, 1 will take the discretion to ask any
question that I want and you"ll exercise the
discretion whether you want to answer or not. But I
am concerned how is it that a person -- because I

think your last point is very compelling. How is it
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that a person could commit four, five, or six,
unless they did them all at the same time, different
homicides and have those opportunities to be back
out on the street in the first place?

MS. ABRAHAM: Well, Councilman --

COUNCILMAN NUTTER: That was a long
point of information, Councilman Cohen, 1 apologize.

MS. ABRAHAM: First of all, no one
disputes, not I certainly, anybody®s right as 1 just
evidenced by my response to you about Councilwoman
Miller, anybody"s discretion to talk about anything.
But at the end of the day, Councilman, almost 5,000
people have been murdered in Philadelphia in the
past 11 years. That"s pretty stunning.

COUNCILMAN NUTTER: The question is,
what are we doing about it?

MS. ABRAHAM: And for our purposes, it
is quite common for people to murder and commit
multiple murders. Sometimes they"re committed a the
same time. Sometimes they®"re committed serially.
Sometimes they"re committed before the police find
out what happened. In the most recent case with
Club Evolution, there®s a series of crimes outside

there, including robberies. And a predator who came
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back and killed two people on two different days.
And we have the Lex Street case which is coming up.
We"ve had too many cases like that. Soo you can"t
possibly answer all the questions that you®ve asked
or that anybody might want to ask and get answers
and understand it all because, just like 1 said,
trying to figure out the dollar amount is
incalculable. You can"t even figure out why people
would want to do what they do.

COUNCILMAN NUTTER: 1 understand that. 1
mean, we"ll probably never get to the end of that.
What I am trying to understand is how does the
person get out? They"ve convicted of murder. And
we don"t have to go back and have another death
penalty discussion. But how do they get out to do
it another time or another time or another time?
How does that happen?

MS. ABRAHAM: Sometimes it happens
because the Governor commutes a life sentence.
Sometimes it happens because --

COUNCILMAN NUTTER: Well how many life
sentences have been commuted in the last ten years?

MS. ABRAHAM: I don"t know, Councilman.

I really don"t want to get into that. It"s just too
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much.

COUNCILMAN NUTTER: 1 bet you don"t.

COUNCIL PRESIDENT VERNA: Councilman
Nutter.

MS. ABRAHAM: All 1°m saying is that
people murder people in Philadelphia at an
astounding rate.

COUNCILMAN NUTTER: Okay.-

COUNCILMAN COHEN: I1"ve got to leave,
and 1°d just to make this brief comment. |1 would
like to see in Philadelphia that we participate in
this national debate because the taking of a life
criminally or by government is a very serious
matter. We worry about it during wartime. We worry
about i1t during peace time. |1 would like to see the
issue not considered solely as a legal issue, but to
consider all the moral implications. |1 think such a
debate is occurring throughout the country. |1 would
like to see Philadelphia participating in it. |
believe you were doing what you believe is a correct
think to do. People who are protesting actions
also, I believe, are doing what they think is the
right thing to do. | would love to see Philadelphia

be the center of debate because this where the
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center of Liberty and all kinds of intellectual
questions have been raised. The beginning of the
public school system came out of Philadelphia. 1
would like to see us participating in that debate.
And 1 would hope that all the parties are open to
this kind of discussion. 1 think the real serious
questions of morality in the country where economic
conditions affecting different ethnic groups are so
different from each other and where there seems to
be a body of evidence, how real it is, we can
debate. But there seems to be a clear body of
evidence that your economic ability, your ethnic
background has a lot to do with ultimate outcomes.
And in that concern and that"s far beyond the
ability of any of us individually to change
anything, | would like to see that debate proceed
and 1 would like to see Philadelphia as part of that
area involved in the debate.

So respectfully, 1 urge upon the
District Attorney and all people to reconsider
questions, reexamine, and deal with this not just as
a legal question but as a moral question as well.

Having said that, Madam President, 1 ask

to be excused because 1"m due at a Zoning Board
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hearing in a crisis in our neighborhood where the
community is sharply inflamed by a proposal being
made by a developer.

MS. ABRAHAM: Always nice to see you,
Councilman.

COUNCILMAN COHEN: Thank you.

COUNCIL PRESIDENT VERNA: Councilman,
you"re excused.

Councilman Nutter, are you finished?

COUNCILMAN NUTTER: Yes.

COUNCIL PRESIDENT VERNA: Thank you.

The Chair recognizes Councilwoman Brown.

COUNCILWOMAN BROWN: Thank you, Madam
President.

Good afternoon. 1 have two questions.
One, you"ve spoken to the importance of -- we"ve
talked about what happens on back end once crimes
are committed. 1°m committed to this notion that if
we do more work on the front end and actually invest
the same kind of dollars on the front end, we might
make a dent of a difference.

Update us, if you will, on the truancy
project, the Truancy Unit, what progress has been

made from last year. You mention in your testimony
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that you honored the Mayor®s request or supported
the Mayor®s request of no increases. Was the
Truancy Unit affected by that and like?

MS. ABRAHAM: No. Here"s the essential
issue. Truancy is probably one of the best
predictors, although not universally, obviously, of
problems down the road. If you don"t go to school,
you can"t read, you can"t work. Our business
community complains that students that they see are
not ready for work because they can"t read, they
can"t do the fundamental things that you have to do,
can"t fill out the job application form. And so 1
believe that truancy is enormously important. We
are finding it a real -- first of all, we don"t have
a truancy unit that goes all over the City. We only
got funding for a couple of clusters, 20-some
schools. I mean, as | said to Councilman Nutter 1in
a different context, if I could, 1°d ask for the
world. 1 mean, it"s virtually limitless what we can
ask for to do intervention and crime prevention.

One of the things that we would like to do more of
is to do more truancy, but you can®"t be fiscally
responsible and ask for things. And not only that,

but since 1°ve been coming here for so many years, |
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get tired of asking for things you know you"re not
going to get. So after a while, you don"t ask. It
doesn"t mean that I don"t want.

Truancy, 1 believe if we don"t get a
better handle on truancy, if we have, If the figures
are right, that 10 percent of our Kkids aren"t going
to school on any given day, 20-some thousand kids
unexcused. I"m not talking about excused absences,
unexcused absences. And if kids are going to school
but they"re not paying attention, they"re
sleeping -- in other words, to me it"s not important
if you"re sitting on a chair and sleeping or
listening to a radio or reading a comic book or just
not paying attention, zoning out on whatever the
teacher is doing. So it"s bigger to me than just
willfully failing to appear in school and having our
Jjuvenile unit and court system either make children
dependent children or make the parents more
responsible. 1It"s quite a different thing for
having a kid go to school and then sleep through the
day or hang out in the lunch room or zone out.
That"s just the same, although, it"s a less
aggravating or less visible part of the whole

problem of education in Philadelphia. So it"s
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really more than just truancy, which is an
enormously complex problem. OFf the kids who are
actually sitting down in a chair and going to
school, how many are actively engaged in the
educational process? And that is a tremendously,
tremendously complex problem.

COUNCILWOMAN BROWN: Right. Now, you
say you"re currently in 20 schools.

MS. ABRAHAM: Two clusters, 1 believe.

COUNCILWOMAN BROWN: And the progress of

the program has not been impacted by the crisis
facing the School District, the very, very fluid
developments over there?

MS. ABRAHAM: No. What impacts our

ability to serve is the intractable problems that we

are meeting with parents or parent or guardian in

recognizing their responsibility as parents to get
their kids to school. Never mind all of the other
issues that predated the child"s going to school, a
disruptive dysfunctional family structure, a parent
who"s mentally, emotionally, physically ill,
addicted or both, privation, abuse, neglect, moving

from house to house, being shunted from person to

person. 1 mean, when you get a kid to school -- and
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1"ve been to many, many, many, schools, hundreds of
them especially grade schools when 1 go there. You
see kids who are unwashed, who have body odor,
they"re unwashed, their clothes are unwashed, they
haven®t eaten breakfast, they don"t know letters,
they don"t know colors, they don"t know ABCs. They
start off at such a deficit and yet they go to
school, and 1 tell you something, the teachers in
our public schools, especially our grade schools,
I1"m not making blanket statements, the teachers that
1"ve seen really work their fingers to the bone to
get these kids up to speed. And the Kkids are
engaged and interested. The problem happens when
they leave school and they go back to the same
environment they came from, over the course of time,
a teacher, even the best teacher, is fighting a
losing battle.

COUNCILWOMAN BROWN: So what provision,
if any, is in the current policy, where appropriate,
support the parent or penalize lies the parent for
their inaction, disengagement, or the like?

MS. ABRAHAM: Well, there is so much
that we can do. Social services we can provide

them. But if you really want to get down to it,
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Councilwoman, i1If you wanted the best of all possible
worlds, the minute a woman gets pregnant who is
impoverished or lacking fundamental services, the
best of all possible worlds, assign people to that
person right now for prenatal, perinatal, neonatal
care and then visiting nurses to make sure that a
parent is not abusing. The whole panoply of social
services which don®"t come in the purview of the
District Attorney"s Office, | regret to say, but
unless or until we get to that point as a society,
you"re going to see the same kids who we see time
after time after time committing a life of crime at
7, and 8, 9, beginning their life of crime at 7, 8
and 9, starting with truancy at 5, 6, 7, 8 and 9,
starting to commit their life of crime at 7, 8, 9
and 10.

COUNCILWOMAN BROWN: So have you been
able to measure impact in any way since it"s still
such young program?

MS. ABRAHAM: 1 believe that I had Lynn
Nichols come to see, yes?

COUNCILWOMAN BROWN: Yes. That was a
year ago.

MS. ABRAHAM: Whatever she explain to
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you, she is really working diligently. But again,
the forces are arrayed against her because she can"t
impact the family. But she is doing everything
humanly possible to make a parent or parent unit
responsive to the needs of taking care of their
children. It"s a very tough sell, but she"s really
trying.

COUNCILWOMAN BROWN: And so then
finally, in your estimation, the School District is
holding up its fair share in terms of notification
to the appropriate professional unit or the like so
that intervention happens --

MS. ABRAHAM: No, | can"t say that
because 1 am without knowledge. Lynn Nichols can
give you a better idea of the schools within which
she is working how responsive the school or schools
are. We didn"t know that you"d might ask that so 1
didn"t ask her to come, but as 1 have done in the
past --

COUNCILWOMAN BROWN: Okay, 1 can follow
up with her.

MS. ABRAHAM: Please speak with her.
She will tell you her tragedies and her triumphs,

her frustrations and her small, and 1 emphasize the
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word *'small' increments of success.

COUNCILWOMAN BROWN: Finally, will your
department be affected by the DROP Program?

MS. ABRAHAM: It will be affected, but I
am pleased to say that those people who are in DROP
are those people who are most senior. To that
extent, 1 will say to you that you cannot make up
for 25 years of knowledge and service. It can never
be recaptured. You have to live it in order to be
it. It"s like any other thing you do in life. We
will be impacted to the extent that some people will
leave, although 1 don®t know who signs up because 1
don"t ask, ut to the extent that we will certainly
take advantage of whatever resources we have,
obviously, people will leave.

COUNCILWOMAN BROWN: And in cases like
that, 1 posed this question to other City
commissioners, not knowing where Civil Service
begins and exempt status starts and ends. Are you
in your position as District Attorney able to get
professionals of color and women on-line so that
they"re able to move into the inclined opportunities
within your office?

MS. ABRAHAM: We attempt as much as
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possible to recruit with as wide a net as possible.
Obviously, when people move out of units, we promote
people and usually we promote from within. It"s not
been the case that we"ve ever taken somebody from
outside the office and said, "Okay, Ms. Jones,
you"re going to be our new Chief of X. Usually, the
way it works is we promote from within end. So we
move a person up who"s had the most experience and
the person who is ready to assume the
responsibilities in whatever the position is. And
because of the DROP Program, the benefit of it is
that a person knows within X number of years he or
she is going to leave so that way we can look within
the office to see which person or persons can best
take over that job and then train that person to
assume the responsibilities. 1It"s not like 1 come
in and give you two weeks notice and say, "Oh,
Councillwoman, I"m leaving in two weeks. 1"ve got a
better job someplace else."

IT you"re in for DROP, and assuming one
stays for the whole four years, at least we have
some time to plan.

COUNCILWOMAN BROWN: Okay. 1 was trying

to follow the discussion between you and Councilman
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Angel Ortiz while I was upstairs in a meeting
regarding this concern of the numbers of women and
people of color in various capacities within your
office. The outcome of that is that you will be
submitting what those numbers are? Or what was the
yield of that discussion?

MS. ABRAHAM: 1 think he wanted to know
minorities, Latinos, and African-Americans.

COUNCILWOMAN BROWN: And I would add
women.

MS. ABRAHAM: Oh, sure. Not a problem.

COUNCILWOMAN BROWN: Thank you very
much.

Thank you, Madam President.

COUNCIL PRESIDENT VERNA: Thank you.

I"m sure you never thought you®"d be here
for three hours testifying.

MS. ABRAHAM: 1"ve had such a good time,
Councilwoman Verna. |1 always look forward to coming
to Council because you just never know what®s going
to come over transom.

COUNCIL PRESIDENT VERNA: I1"m sure. |
jJust have one very brief question.

MS. ABRAHAM: I want to say one thing,
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if 1 may.

COUNCIL PRESIDENT VERNA: Certainly.

MS. ABRAHAM: I hope 1 haven"t conveyed
other than the impression that | enjoy this.
Councilman Nutter and I have gone through this thing
for what now, 11 years, 10 years? It seems like 11.
I enjoy -- he ought to be a lawyer. He keeps saying
he"s not, but I think he"s lying. He ought to be a
lawyer because he®"s a good lawyer. As an advocate,
he"s going to take his position. 1°"m going to take
mine. 1 enjoy the give and take of advocacy. So
it"s no big deal for me. 1 enjoy it. 1 don"t come
away here with anything other than, that was a
really interesting engagement.

COUNCIL PRESIDENT VERNA: It was very
stimulating. A.

Let me ask you a question, if I may. |1
know that you"re not asking for any additional
monies in your budget, however, | did notice that
the Defenders Association is asking for, 1 believe,
two attorneys and one clerk or secretary for the
Philadelphia Community Court. That was quite a
discussion one day this week. Why aren®"t you asking

for help? You have ample help in that field?
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MS. ABRAHAM: Let me get the answer to
that, Councilwoman.

COUNCIL PRESIDENT VERNA: Certainly.

MS. ABRAHAM: We did ask for two lawyers
and a clerk as well. We only got enough for one
lawyer. And because we were asked not to ask for
anything more, we didn"t ask for anything more. So
we"re going to try to make it work with whatever we
can.

COUNCIL PRESIDENT VERNA: Fine. As 1
said, there was quite a lengthy discussion about the
Community Court. And I know that Councilwoman
Blackwell -- I don"t know if she asked while she was
here.

MS. ABRAHAM: I don"t think she asked me
anything.

COUNCIL PRESIDENT VERNA: Well, we"re
going to have a callback at which time 1 think she
would like you and judge McCaffery to be here
regarding that issue.

MS. ABRAHAM: Just the Community Court
or something else?

COUNCIL PRESIDENT VERNA: Councilman

Nutter, wasn"t that Community Court?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2389
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

MS. ABRAHAM: 1 think you"re talking
about the CJC.

COUNCIL PRESIDENT VERNA: The CJC?

COUNCILMAN NUTTER: Yes, the change in
the procedure from neighborhood police district
preliminary hearings or some kind of hearing all
down to the CJC.

MS. ABRAHAM: Do you want me to also
prepared, Council President about the Community
Court?

COUNCIL PRESIDENT VERNA: 1 think both.

MS. ABRAHAM: Okay. Not a problem.

COUNCIL PRESIDENT VERNA: So we®"ll
notify you as to what date Judge McCaffery will be
available also.

MS. ABRAHAM: If you could, 1°d just ask
one point of personal privilege. 1711 try to make
schedule as available to Council as | can, but I may
not be able to be back here when he"s coming
depending on how soon or when you schedule 1t. |If I
can"t be here because 1"m either out of town or
unavailable, 1711 have somebody else. And I*1l1 come
back at a different time if that"s what you want.

COUNCIL PRESIDENT VERNA: Very well.
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Fine. Thank you.

Are there any other questions from
Members of the Committee?

Thank you again.

MS. ABRAHAM: My pleasure.

COUNCIL PRESIDENT VERNA: At the
request of the stenographer, we"re going to take a
five-minute recess.

(Brief recess.)

COUNCIL PRESIDENT VERNA: We"re now back
in session. The Defenders association is the last
group being called.

(Witnesses come forward.)

COUNCIL PRESIDENT VERNA: Good
afternoon. Thank you very much for your patience.
Please identify yourself for the record and proceed
with your testimony. We do have a copy of your
testimony which will be given to the stenographer.
So if you"d like to abbreviate it, we"d be very
appreciative.

MS. GREENLEE: Thank you. | certainly
will be glad to do that, as always. Thank you,
Council President for the opportunity to present our

testimony here today. We are grateful for your
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assistance, especially in the last year in terms of
your efforts at bringing us together with the City
Budget Department on issues around attorney parity.
And this year we are working on parity for
administrative staff for comparable positions with
the City. That work is proceeding at pace, but 1
would respectfully ask that you allow us to continue
our negotiations. It"s kind of the situation we
have been in, as you"re aware, over the last several
years where we have been in the negotiations with
the City around what our requirements are but that
we have not completed our negotiations.

COUNCIL PRESIDENT VERNA: When is it
anticipated that you will be completed with your
negotiations. 1°m looking at Dubow as 1"m asking
you the question.

MS. GREENLEE: We would say probably a
month. Does to work for you, Council President?

COUNCIL PRESIDENT VERNA: Well, 1
thought that perhaps you would have this done before
we pass the budget. However, we"ll work on it.

MS. GREENLEE: Thank you. We certainly
do appreciate the work of the Budget Director and

his staff in terms of the work on attorney parity
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and our budgeting needs. We are in a transition
year again this year, fortunately or unfortunately,
in terms of having to move our quarters from 17th
and Arch to the Packard Building. This has been a
huge project with which we have been involved with
the City"s Managing Director, Commerce Department,
Budget Department, Capital and Property. It is
expected that we will be moving, 1 would think, in
late spring or hopefully not much later than that.
That"s still kind of up in the air. Part of what
we"re working on with the Budget Office is our
request for additional funding for this move. There
will be a one-time expenditure which we expect to be
about 800,000 as is outlined here, one-time
expenditures for moving itself, for wiring and new
phone system and for new furniture and other
equipment that we will need in your new space.

We are also working with the Budget
Office in terms of salary issues in terms of
annualizing the salary increases that were granted
as part of the attorney pay equity plan last year.
We are also working around the issue of trying to
provide sufficient funding that we"d be able to give

some kind of increase to our senior staff and
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management who have not had an increase iIn two
years. We are requesting that the City exempt us
from the 1.5 percent deduction from the 3 percent
that is being given to City departments.

Part of the reason, Council President,
for our request for this exception and for other
funding is an accumulating deficit due to
extraordinary increases in benefits costs. As
you"re aware, since we contract with the City and
are not part of the City plan, we have to provide
our own benefits, and the costs and the increases
have been astronomical. We also expect benefits
cost increases this year in health, life, long-term
disability, Workers®™ Comp, and we are working in the
Budget Office in these areas.

In terms of looking at where we are and
the work of the Defender Association, 1 don"t want
to overwhelm you with figures, but just a few to
show what is happening in terms of the growth in the
number of cases that we have experienced. It"s been
kind of astronomical. It stunned me when | saw
these figures. From 1996 through 2001, we received
a 50 percent increase in new cases. In terms of new

Municipal Court cases, we have had a 90 percent
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increase in that time period. In terms of the
number of court listings for Municipal Court cases,
we have had a 103 increase in time period. It"s
jJjust really out of sight. In terms of new Common
Pleas cases, we"ve had a 58 percent increase in
cases. And as to felony preliminary hearings, the
increase has been 33 percent. So these numbers
which are contained in our report are just really
astronomical. And it really amazes me to think
about what has been ability to cope with these
numbers with what has been a relatively modest
increase in the size of our staff over these years.
And that is not by way of introduction for asking
for staff increases. As you mentioned Council
President, we are asking for increase staff for
Community Court. We are not asking for other
increase in staff.

As you"ve seen in the testimony that we
have presented, we talk about some of the highlights
of what we do. What we do is to work, not only on
providing representation to our adult and juvenile
clients who are charged with crimes to our dependent
children in our child advocate unit through out

child advocate unit and our mental health clients,
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but also we work on trying to work with the other
members of the system in providing solutions and
innovation and reform. We work with the
stake-holders in the system in setting up and
working on Treatment Court, which has been quite
successTul iIn terms of dealing with those with drug
problems. We have worked tirelessly on the
Community Court experiment, which I certainly hope
is going to be a success that is finally under way.
We have been with Judge Sylvester and before her
with Judge Panapinto (ph) working on model court and
those innovations are being spread throughout the
dependency system. 1 think you can see that one of
the benefits of that is that there has been a sharp
decrease in the number of dependent children in the
system. We"ve also had really enlightened
leadership from Family Court under Sylvester and we
expect that will continue with Judge Fields and also
with the Department of Human Services under the very
imaginative leadership of Alva Martinez.

We work on the criminal side also. In
working with the Health Department and the District
Attorney probation and all the players on forensic

intensive recovery and intermediate punishment
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plans.

I would just like to mention -- it"s
not something that we usually stress. We usually
stress our criminal representation to a great
extent, extent but one of the things we"ve
highlighted in the report is our social service
interventions. 1 think it"s important to note what
our 70 social workers who are spread over six units
are capable of doing. And our juvenile unit which
deals with delinquency matters, in addition to
working with clients and families, we do
teleconference visits. An attorney and social
worker visit placements in Western Pennsylvania
primarily, but in other states as well, are able to
see our clients there and to report back via
teleconference. Those trips go on on a regular
basis during the months.

We also have in the juvenile unit grants
that we are working under on special education as
well as cases that involve mental health and complex
disposition. And we have also worked in terms of
multisystemic therapy in providing therapy to
children and their families in their homes to keep

them out of the system. These are some of the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2397
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

things that our juvenile unit works on, the
attorneys and social workers together.

In our Adult Social Service Unit, we are
the hub, as the chief told me today, in processing
clients. And last year we arranged for 1800 clients
to go to 50 different programs, which means a very
large net savings to the City with 1800 people who
would otherwise be in the county prison being sent
to 50 programs. It also, of course, has a large
societal impact in terms of dealing with the
problems that these clients have.

In our Child Advocacy Unit, as I
mention, the model court model of front loading
services to children and families has been extremely
successful in the number being released from that
system is growing all the time.

That"s all 1 highlight for you today,
Council President, because there®s lot more in the
testimony. 1 thank you for and the Members of City
Council for your continuing support. We will
certainly get with Mr. Dubow who is one of the
hardest working people I know --

COUNCIL PRESIDENT VERNA: He certainly
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MS. GREENLEE: -- as soon as we can to
resolve the outstanding issues that we can present
to Council.

COUNCIL PRESIDENT VERNA: Thank you. Is
the Packard Building the most economic space for
your office?

MS. GREENLEE: 1t appears to be the most
economical as well as a location that is feasible in
terms of our working at the Criminal Justice Center
as well as Family Court at 1801 Vine. The only
other perhaps more reasonable were far east and were
not really readily accessible for our staff to the
courthouses.

I don"t know if Charlie wants to say
anything more on that. Charlie Cunningham, First
Assistant Defender and Linda Kosinski our Business
Manager have been really the workers on this project
of getting us relocated along with my Controller
Selim Tawadros and Assistant Controller Kristen
Muhl .

COUNCIL PRESIDENT VERNA: Thank you. 1
am trying to calculate exactly how much more you
will need for FY "03.

MS. GREENLEE: 1 had hope to leave that
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open because it"s a fTairly substantial amount of
money with the relocation.

COUNCIL PRESIDENT VERNA: Well, we have
to have a figure so we can certainly look at it when
we talk to Mr. Dubow. You indicated it"s going to
cost 800,000 to move, you"re going to need
furniture.

MS. GREENLEE: Wiring and phone system,
right.

COUNCIL PRESIDENT VERNA: You also
express the need for two attorneys and one secretary
for the Community Court which amounted to 150,000.

MS. GREENLEE: There is a need for
additional rent, Council President, also of the
million dollars a year.

COUNCIL PRESIDENT VERNA: Oh, okay.

MS. GREENLEE: The City has already --

COUNCIL PRESIDENT VERNA: 1Is that
already in the budget?

MS. GREENLEE: Yes.

COUNCIL PRESIDENT VERNA: The 800,000 is
not in the budget, 1 gather?

Oh, it"s in the "03 transfer ordinance?

Mr. Dubow, it would be helpful if we
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could get some understanding of where we are. |Is
the 800,000 in the transfer budget.

MR. DUBOW: For 02, yes. Rob Dubow,
Budget Director. The FY "02 transfer ordinance that
City Council is now considering includes money for
the move because the move is anticipated to take
place late in this Fiscal Year.

COUNCIL PRESIDENT VERNA: Okay.

MR. DUBOW: The addition rent is
included in the "03.

MS. GREENLEE: In our base.

COUNCIL PRESIDENT VERNA: So let me get
back to my question. How much are we looking for
for FY "03 that is not included in the budget.

MS. GREENLEE: 1"m little unclear about
what that number is.

MR. DUBOW: 1 think part of the reason
that they"re unclear is that we"re still doing the
parity study and until that"s completed --

COUNCIL PRESIDENT VERNA: 1"m sorry,
what study?

MR. DUBOW: A study we"re looking at
trying to bring parity in pay in support positions.

So until that study is completed, which should be in
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the next couple of weeks, 1t"s hard for them to give
you an exact number that they think should be added
to their budget.

MS. GREENLEE: 1It"s conceivable, Council
President about a million dollars.

COUNCIL PRESIDENT VERNA: Thank you.

The Chair recognizes Councilwoman Brown.

COUNCILWOMAN BROWN: Thank you, Madam
President.

Did I hear an answer to the question why
the move, why are you moving?

MS. GREENLEE: Mr. Rouse is going to
knock down our building and build a skyscraper. It
certainly wasn"t our choice. We"re very happy where
we are.

COUNCILWOMAN BROWN: On Page 4 of your
testimony, you state, and | quote, "During 2001, the
total number of CAU clients has continued to
decrease and direct correlation with the reduction
of a total number children entering the dependent
system for whom we could receive appointments.™

Help me out with that. What does that
mean?

MS. GREENLEE: The number of dependent



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2402
3/13/02 - WHOLE- BILL 020001 ("03 BUDGET)

children in the dependency system, that is under the
care of Department of Human Service, Is decreasing
substantially. Part of it has to do with the
court®s decision to close cases more quickly, is one
thing that they have done. And also, they have
moved cases along more quickly in the system. But
basically it has to do with their closing cases more
quickly. They have had requirements under federal
funding that they receive that children have been in
custody so long have to get out. And they are
really moving them along. Now, they won"t all
necessarily stay out of the system, but they are
closing the cases. Cases that would have remained
couple perhaps for a couple years are being closed
in six months. Some of it is bookkeeping. And some
of i1s i1t really because the services have been
provided and they"re no longer required.

COUNCILWOMAN BROWN: So that"s viewed as
a positive trend, and our hope is that that will
continue, correct?

MS. GREENLEE: Absolutely. The model
court innovations are have a very great impact on
families and getting children out of dependency and

into permanent situations.
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COUNCILWOMAN BROWN: You talk about the
multisystem therapy which is a positive holistic
approach to solving complex problems for the young
people. How many youths do we have in the program?
How many did we have last year? And what sort of
measurements do you have in place to look at impact
for dollars spent?

MS. GREENLEE: This is probably really
the first full year of it. It"s my understanding
that there are about 100 children being served.

It"s a federal program. And it"s being monitored by
them. 1 don"t know what results we have yet. It
may be a little too early.

COUNCILWOMAN BROWN: So those are
federal dollars?

MS. GREENLEE: Yes, it is.

COUNCILWOMAN BROWN: Is that multi-year?

MS. GREENLEE: 1 don"t remember at this

COUNCILWOMAN BROWN: All right.

MS. GREENLEE: 1t"s usually two or three
years.

COUNCILWOMAN BROWN: To the extent it is

appropriate for this forum, can you give us an
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update on the Miriam White case?

MR. CUNNINGHAM: Presently, the Miriam
White case is on appeal to the Superior Court. What
has taking place is she has been transferred to a
school in Texas.

COUNCILWOMAN BROWN: And we followed
that closely from these quarters.

MR. CUNNINGHAM: She remains in that
school. We are presently awaiting a superior court
decision in the matter in terms of whether or not
Judge Hughes who is the judge involved in the case
will continue to sit as the judge hearing the case.
We would expect and hope that we"ll get that
decision within six months, but you can never tell
with regards to the Superior Court. But that"s
where the case stands presently.

COUNCILWOMAN BROWN: And while those
proceedings are moving along slowly, it looks like
she remains at Brown until --

MR. CUNNINGHAM: She will remain at
Brown School until this issue is resolved.

COUNCILWOMAN BROWN: Okay. With the
benefit of hindsight, what is your professional

opinion or can you speak on that given where she is
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that that was the right thing to do?

MR. CUNNINGHAM: Well, 1 think that we
still believe that that was the right place for her
to go. |1 don"t think we have ever questioned
whether or not she should be in Brown School.

COUNCILWOMAN BROWN: You should know for
the record that an overwhelming majority of this
Body supported that decision as well and attended a
press conference to make our presence and our
position known. Thank you very much.

MR. CUNNINGHAM: And we appreciated it.

COUNCILWOMAN BROWN: You"re welcome.

Thank you, Madam Chair.

COUNCIL PRESIDENT VERNA: You're
welcome.

The Chair recognizes Councilman Ortiz.

COUNCILMAN ORTIZ: Thank you.

I guess we"re going to talk about truth,
Justice, and the American way. What is the number
of attorneys that are presently working for the
Defenders Office?

MS. GREENLEE: The current number is
221.

COUNCILMAN ORTIZ: And the District
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Attorney has over 3007?

MS. GREENLEE: Yes.

COUNCILMAN ORTIZ: Right?

MS. GREENLEE: Yes.

COUNCILMAN ORTIZ: 221. 305. Seems
like the defense is a little bit outnumbered.

MS. GREENLEE: We do approximately 70
percent of cases, | guess. So the District Attorney
has the other 30 percent to pick up and they have a
lot of specialized units that we don"t have. Not to
that I need to apologize for the District Attorney
having more people. They certainly have a lot of
people.

COUNCILMAN ORTIZ: What is the current
case load per attorney in your office.

MS. GREENLEE: Well, with the horizontal
system that we have, Councilman --

COUNCILMAN ORTIZ: Explain that please.

MS. GREENLEE: We don"t have a vertical
system, that is that a client is not assigned to an
attorney, but our attorneys work on the basis of
handling the cases that are iIn a particular
courtroom on a particular day. So that they handle

a lot more cases in that fashion.
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COUNCILMAN ORTIZ: That also --

MS. GREENLEE: So you can"t measure case
loads as you do with a vertical system.

COUNCILMAN ORTIZ: That also doesn"t
have that level of intimacy and knowledge between
client and attorney that other individuals have.

MS. GREENLEE: That"s certainly true
especially at lower levels in the high volume court
rooms. When you get up to areas like major cases
there is certainly ample time to develop a
relationship with your client. In the Homicide
Unit, we operate on a vertical basis, that is, when
someone charged with homicide, our team is assigned
to that person"s case and stays with that case. We
also have vertical representation in the Juvenile
Special Defense Unit for those Juviniles who are
charged as adults.

COUNCILMAN ORTIZ: Are you able to
handle the capital cases?

MS. GREENLEE: Well, we handle only by
court order 20 percent of court appointments. We
get every Tifth court appointment.

COUNCILMAN ORTIZ: So the cases that the

District Attorney judges within her -- 1 want to use
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the exact words she used so I don"t make a mistake.
The notice that she gives in terms of her
Jjudgement=.

MS. GREENLEE: Death qualification?

COUNCILMAN ORTIZ: Yes. You only take
20 percent of those cases?

MS. GREENLEE: 20 percent of court
appointments.

COUNCILMAN ORTIZ: The other ones go to
the private bar?

MS. GREENLEE: Yes, either retained or
court appointed.

COUNCILMAN ORTIZ: How many of those
cases have you handled during the last three years?

MS. GREENLEE: Let me give you the
figure. We"ve only been doing this since April "93,
which is nine years. In that time we have handled
778 cases. 85 percent of them have been designated
as capital cases.

COUNCILMAN ORTIZ: And those cases
generally in terms of race and gender, do you have
numbers on that?

MS. GREENLEE: 1 don®t think we do.

MR. CUNNINGHAM: Councilman, just today
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I spoke with the head of our Homicide Unit and I"ve
asked him to try to put together some figures for us
with regard to the cases that we"ve handled. He"s
indicated to me that he will indeed try to put
together some figures with regard to how many cases
we"ve handled in terms of whether or not they were
death qualified. And we can look at it in terms of
race and gender as well.

COUNCILMAN ORTIZ: And the notice is
totally at the discretion of the District Attorney,
not the judge or any other person within the
judicial system, right?

MR. CUNNINGHAM: That is correct. We
have, however, since we"ve been involved in the
homicide situations filed motions to have what the
Commonwealth thinks are aggravaters quashed. And in
some instances we have in fact been successful and,
therefore, have been able to stop a case from
proceeding to trial on a capital basis.

COUNCILMAN ORTIZ: I read a memo from
Joe Martz to in which he recommendeds a pilot
program in essence obviate the hearsay rule in order
to, 1 imagine, process cases In a much quicker way

and manner. 1"d like to hear your take on that
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because when 1 was practicing law, we were able to
get rid of a lot -- as a defense attorney, we were
able to take cases and just at the preliminary
hearing just be able to get rid of them and avoid
this client from entering into the judicial system.
Are we creating more clients for Common Pleas by
doing this because we are not following the rules of
evidence?

MS. GREENLEE: Indeed, at a very rapid
rate we are creating a lot more work in the Court of
Common Pleas. We just yesterday recieved a letter
from Judge Fitzgerald who is the administrative
judge saying that in large measure because of this
increase and predicted continuing increase iIn the
number of cases going to the Court of Common Pleas
because of the Municipal Court practices that he
intends to open three through courtrooms in the
Court of Common Pleas. But Charlie can address
that. He"s a little more closer to the issue than I
am.

COUNCILMAN ORTIZ: When 1 read the
memo -- first of all, it comes from Joe Martz who is
not an attorney. And then to really say at this

stage of the criminal system, which is the portal to
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entering, and in you many cases if 1°m the District
Attorney or the Police Department and I have to get
rid of one law or one piece of the structure and the
process that 1 need to be able to get this thing
into the court system, the hearsay rule is very easy
because 1 can say, So and so told me this and
proffer no evidence as to that.

MR. CUNNINGHAM: That is exactly what we
are seeing today. And | think what we"re saying is
basically -- in my opinion, we"re seeing a violation
of the Supreme Court rules that require a
preliminary hearing in matters where felony charges
are involved. What is taking place is we"re not
seeing a speeding up of the process, which I think
Mr. Martz has misled.

COUNCILMAN ORTIZ: Nor are we saving
money. We"re not saving and we"re not speeding the
process.

MR. CUNNINGHAM: We"re neither speeding
up the process nor saving money. All we are doing
is shifting things from the Municipal Court System
to the Common Pleas Court System and, therefore,
taking up time in the higher courts creating a

heavier load in the higher courts and therefore
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going to create a backlog in the higher courts. And
frankly speaking, you"re going to create a situation
where the judges will not be able to handle the more
serious cases because cases that shouldn®"t be in the
Common Pleas Court System are still being followed
up here because of this hearsay rule. Neater time
nor money is being saved. In fact, 1 would dare say
that what you are saying is the expenditure of more
money and more time.

COUNCILMAN ORTIZ: And we"re also
creating a problem for the prison system.

MR. CUNNINGHAM: Most definitely.

COUNCILMAN ORTIZ: Because if you're
doing this, it stands to reason that a lot more
people are going to be found with probable cause to
go forward and obviously then bail will be set and
many of these individuals are too poor to post bail
and they will then -- do you have any numbers along
those lines of how many individuals that are ending
up there and can we begin, as somebody said, put a
cost to this?

MS. GREENLEE: You probably can put a
cost to this. Believe it or not.

COUNCILMAN ORTIZ: I think we probably
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can.

MS. GREENLEE: We can quantify it.

MR. CUNNINGHAM: You"re going to see --
and we"re already over crowded at the prison
systems. We"ve already exceeded the caps. We have
7700 people in the prison system already. You"re
going to see an increase in that number because
these cases that should have been discharged and
should have been gotten rid of at the preliminary
hearing stages are now being held over. These
people are held in custody and, frankly speaking,
they"re going to be held in custody because more
than likely when they"re held over for that Common
Pleas Court hearing, when the Commonwealth is still
not ready to proceed because witnesses are not
showing up, these cases are going to get additional
listing and you"re going to have people continuing
to be in prison. Your prison system is going become
overcrowded and it"s going to become overcrowded in
a very rapid fashion. We are already seeing the
dockets of the Common Pleas Court becoming
overcrowded so much so that the Common Pleas judges
are looking at increasing the number of courts.

This iIs not saving anybody money. This is expending
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more money.

COUNCILMAN ORTIZ: And if this happens,
that also has an impact on your case load because it
exponentially iIncreases your case load incredibly
quicker.

MR. CUNNINGHAM: 1It"s going to require
more manpower, more womanpower. You're going to
have to put more people in the courtrooms. You"re
going to have to put more judges, you"re going to
have to pup more court personnel, you®"re going to
have to put more stenographers, you"re going to put
more DAs, you"re going to have to put more defense
lawyers in these courtrooms.

COUNCILMAN ORTIZ: Someone said that the
wheels of justice grind exceedingly slow, and
they"re going to grind slower.

MR. CUNNINGHAM: Yes.

COUNCILMAN ORTIZ: Because we heard from
the administrative judges yesterday and the
Honorable Massiah-Jackson. And I don®"t think
they"re in tuned with this. |1 don"t think they
totally look at it as a positive way in terms of
actually giving justice and reducing their case load

as such.
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MS. GREENLEE: We"re beginning to track
the numbers, but we don"t have a long time yet to
have tracked what this increase means. But there
are going to be thousands of cases that are simply
being passed along to Common Pleas and will have to
be dealt with there, all at increasing cost. Just
the cost of three additional courtrooms for us that
Judge Fitzgerald is asking for, you®"re looking at
more than 400,000 to staff that.

COUNCILMAN ORTIZ: Not only that, but
then --

MS. GREENLEE: For us, just for us.

COUNCILMAN ORTIZ: Then the oviation of
the hearsay rule, then that causes additional
problems because that gives grounds for the appeal
process to step in, doesn"t it?

MS. GREENLEE: We"re also working on
those cases and Filing appeals on those issues, but
it takes time.

COUNCILMAN ORTIZ: Which causes
incredible more time and causes more personnel to be
needed, which you"re not getting.

MS. GREENLEE: No.

COUNCILMAN ORTIZ: Right?
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MS. GREENLEE: It hasn"t hit home yet,
but 1t will very shortly.

COUNCILMAN ORTIZ: Thank you, Madam
Chair.

COUNCIL PRESIDENT VERNA: You're
welcome.

I"m sure there are know other questions
from Members of the Committee.

MS. GREENLEE: Thank you for your
patience, Council President.

COUNCIL PRESIDENT VERNA: Thank you for
your patience. We appreciate you coming. Thank
you.

This committee will stand in recess
until Monday, March the 18th at 9:30. Thank you
very much.

(Council adjourned at 2:45 p.m.)
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