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        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2                    P R O C E E D I N G S

        3                 COUNCILMAN NUTTER:  Good afternoon,

        4      ladies and gentlemen.  This is the committee on

        5      Commerce and Economic Development.  I'm Councilman

        6      Nutter, Chair of the committee.  Participating in

        7      today's hearing are Councilwoman Tasco, Councilman

        8      DiCicco, and Councilman Longstreth is here.

        9                 We'll read the title of this resolution

       10      and then open today's proceedings.

       11                 This is Resolution No. 990859,

       12      authorizing the Committee on Commerce and Economic

       13      Development to hold investigative hearings into

       14      the construction, marketing, and sale of new homes

       15      to first-time home buyers by New Century Homes and

       16      Affordable Residences, Incorporated.

       17                 Councilwoman Jannie Blackwell is here

       18      as well.

       19                 Councilwoman Tasco has a statement to

       20      make, and I will now turn the proceedings over to

       21      Councilwoman Tasco.

       22                 I will be out of the hearing room for a

       23      couple of minutes, but I will return very shortly.

       24                 Councilwoman Tasco.

       25                 COUNCILWOMAN TASCO:  Thank you.
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        2                 Good afternoon.  We certainly

        3      appreciate Councilman Nutter for scheduling these

        4      hearings today, which are so important.  And we

        5      thank the individuals who have come down this

        6      afternoon to share in this hearing, particularly

        7      those residents who are impacted by this

        8      resolution.

        9                 During the period of 1994 through

       10      December 1997, over 200 working-class residents

       11      and families of the 1st, 2nd, 4th, 6th and 9th,

       12      and 10th Councilmatic Districts of Philadelphia

       13      pursued their dreams of home ownership.  These

       14      hard-working individuals purchased newly

       15      constructed modular homes from developer John

       16      Berg, then-President of New Century Homes

       17      Affordable Residences, Inc.  Within 12 months of

       18      purchasing these homes, the majority of homeowners

       19      were subjected to eviction, bankruptcy, mortgage

       20      foreclosure or default, sheriff's sales and were

       21      prospectively homeless.

       22                 After realizing that that they were not

       23      alone, the homeowners organized, received legal

       24      counsel, and began to seek the much needed help

       25      necessary to assist them in addressing their
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        2      Herculean problems.

        3                 As the sponsoring member of the

        4      resolution passed by all members of City Council

        5      to hold these investigative hearings, I think it

        6      is very important that City Council officially get

        7      this matter on the public record.  Furthermore, I

        8      also hope that this hearing will help the citizens

        9      impacted by this situation and prevent other

       10      Philadelphia residents from falling prey to this

       11      type of circumstance in the future.

       12                 Our first group this afternoon who will

       13      come before us and testify would be all New

       14      Century homeowners, the New Century homeowners,

       15      all New Century homeowners.

       16                 (New Century homeowners come forward.)

       17                 MS. SMITH:  My name is Kimberly

       18      Bailey-Smith, and I'm a resident of the Forrest

       19      Avenue homes in the 9th Councilmatic District

       20      represented by Marian Tasco.  I would like to

       21      relate to you my family's story of buying our

       22      first home.  I believe this story represents the

       23      experience of a lot of other families who have

       24      purchased homes from John Berg, President of

       25      Affordable Residences, and later, New Century



                                                            6

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      Homes.

        3                 My husband, Leroy, and I are a young

        4      couple, and we always believed that hard work,

        5      dedication, and perseverance would get us where we

        6      wanted to go.  So we worked hard to save up money

        7      in hopes that we would purchase a home and start a

        8      family.  We looked at homes in the City of

        9      Philadelphia.  After being turned down in our

       10      first attempt to secure a mortgage, we decided to

       11      wait a while and focus on straightening out our

       12      credit problems.

       13                 We continued to look at houses just to

       14      get a handle on what the going rate was for the

       15      type of house we wanted and happened to come

       16      across an open house by New Century Homes.  We

       17      thought the houses they were showing very

       18      beautiful and we fell in love with them.  We

       19      dismissed the thought of ever buying one because

       20      we knew we had just been turned down for a $60,000

       21      home because our debt ratio was too high, but the

       22      sales representative from New Century Home gave us

       23      a glimmer of hope.  She said that it was possible

       24      that we could purchase a home for $98,000, and

       25      that if we filled out one of their
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        2      prequalification applications, we would be

        3      contacted, and maybe we could even buy a home on

        4      layaway.

        5                 My husband and I were elated.  We could

        6      not believe that we could be eligible for a

        7      brand-new home that was so lovely, and we could

        8      finally start a family.  We prayed and prayed that

        9      this would come through for us and waited

       10      ecstatically for a phone call from New Century

       11      Homes.

       12                 That call came within a week, then a

       13      meeting was arranged at the home of the sales

       14      agent.  She sat us down and explained to us that

       15      the company would do everything in its power to

       16      get us a home.  We believed that this was a

       17      company we wanted to do business with.  They

       18      characterized themselves as a company that was

       19      trying to get more African-Americans into nice

       20      homes in the city and was also trying to improve

       21      the neighborhoods of Philadelphia.

       22                 At this meeting, we gave the sales

       23      agent a $1,000 deposit on a home that was to be

       24      constructed on Walnut Lane.  Shortly thereafter,

       25      John Berg met us at the site, which was then an
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        2      empty field, and showed us the blueprint for the

        3      development that was supposed to become a

        4      tree-lined cul-de-sac with yards and paved

        5      driveways and everything we had wanted so that

        6      when we brought our first child into the world, it

        7      would have a clean, safe neighborhood in which to

        8      play and a nice home to grow up in.  John Berg

        9      assured us that we would get a house and that he

       10      would help us in any way possible because he

       11      believed that we were a great young couple, that

       12      he liked us, and thought that we should have a

       13      nice home.

       14                 We were so taken with John Berg's

       15      charisma.  He was a consummate businessman and

       16      very professional, even likeable.  He made us feel

       17      like we mattered to him and that this deal was on

       18      a personal level, not just business.  After all,

       19      how many developers would take time out of their

       20      schedule to meet with you and share their vision

       21      of helping you.  We trusted him, and he made us

       22      feel as though he could be trusted.

       23                 After putting down our deposit, we did

       24      not hear from John Berg, or his sales agents, for

       25      months.  My husband made phone calls to his office
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        2      and was always given excuses as to why they hadn't

        3      called us back and why there was no construction

        4      at the Walnut Lane site.  We often took trips to

        5      the site but nothing was ever being constructed.

        6      We again inquired with New Century Homes and got

        7      more excuses.  This frustrating scenario went on

        8      for a year.

        9                 After having our deposit for a year, my

       10      husband and I finally decided that we were just

       11      going to end this ordeal and request our money

       12      back.  We were saddened because we really wanted

       13      that home.  We would go out to the empty lot and

       14      spend hours dreaming of how we were going to

       15      decorate the house and plan family functions, but

       16      the fact still remained that it was an empty lot,

       17      and for a year, no construction had begun.

       18                 John Berg, or his sales agent, never

       19      tried to contact us after we gave him our deposit

       20      and they submitted our mortgage application to

       21      First Town Mortgage.  If it had not been for my

       22      husband calling John Berg's office once every two

       23      weeks, they wouldn't have even given us any

       24      information about the house.

       25                 We made what we thought to be our final
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        2      call to New Century Homes and asked if we could

        3      just get a refund of our deposit of $1,000.  Once

        4      we did that, there was renewed interest by New

        5      Century in finding us a home.  John Berg himself

        6      called and asked if we would be interested in

        7      purchasing a home on Forrest Avenue.  The home

        8      would be more expensive, but he promised us that

        9      he would give a discount on the price of the home

       10      since he made us wait so long.  He also assured us

       11      that he would work with mortgage company to get us

       12      a mortgage.  We told him that we had trouble

       13      securing a mortgage for a lot less money, but he

       14      convinced us that he would get us the mortgage.

       15                 I remember my husband and I thinking

       16      that that was strange.  How could John Berg almost

       17      guarantee us a mortgage and he is not a mortgage

       18      broker or a banker?  He told us that he had dealt

       19      with many mortgage companies and had helped many

       20      families in our situation.  He told us not to

       21      worry about the mortgage and to come and see the

       22      sample home that was being built.  He even had us

       23      come and pick out the carpet and the color of the

       24      kitchen floor, all before we had gotten a mortgage

       25      approval.  We were really impressed at his
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        2      confidence and thought that obviously, this was a

        3      man that was in the know, and we were once again

        4      overjoyed that we would purchase one of these

        5      homes.

        6                 My husband was so elated that he drove

        7      by the house on the corner of Forrest Avenue

        8      almost every day.  He watched them put the house

        9      up and even went in while the house was under

       10      construction and watched as they constructed.  It

       11      got to the point that the whole construction crew

       12      knew my husband by name.  And he stood by what

       13      would be his home until the last brick was in

       14      place.

       15                 I was not so overjoyed.  I just knew we

       16      were not going to get a home based on our credit

       17      and our debt ratios.  I just didn't see how it

       18      could be done, but John Berg told me not to worry

       19      because mortgages were his area of expertise.  I

       20      had to admit I did not know much about the inner

       21      workings of real estate so I took stock in what he

       22      said.

       23                 John sent us to see Rosemary Gatsby

       24      (ph.) of Columbia National Mortgage.  I only spoke

       25      with her one time, and that was such a horrifying
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        2      experience that I refused to speak with her again,

        3      and had my husband talk to her because I felt

        4      degraded by her attitude.  Our conversation took

        5      place after she had a copy of my credit report.  I

        6      had recalled hearing her name before when the

        7      mortgage application was sent to First Town

        8      Mortgage.  I mentioned that I thought she was at

        9      First Town Mortgage and my husband had tried to

       10      contact her there.  She began to scream at me and

       11      said that she doesn't work there anymore and not

       12      to accept any calls from them.  She also said that

       13      she would personally call First Town Mortgage and

       14      tell them that we were now her clients.  She said

       15      not to call First Town Mortgage under any

       16      circumstance.

       17                 After her tirade, she then began

       18      telling me that my debts were too high with my

       19      student loans and that my car note put us right

       20      out of the running.  And she proceeded to lecture

       21      me on what good credit is and that I should be

       22      more responsible.  She then said that I should

       23      talk to John Berg and that maybe he could make my

       24      car payment, quote, disappear, unquote.  I didn't

       25      understand what she was talking about, so my reply
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        2      was simply, "What?"  And she snapped, "Just talk

        3      to John."  And that was the extent of our

        4      conversation.

        5                 Later, we wrote explanation after

        6      explanation about our credit reports, and it was

        7      then decided that we would need a co-signer.  I

        8      was very hesitant about a co-signer because that

        9      was awesome responsibility for someone to take on;

       10      not to mention, that as a married couple, we

       11      wanted to be responsible for our own liabilities.

       12      Despite my reservations, I asked my mother to

       13      co-sign for us and she reluctantly agreed to do

       14      so.

       15                 It was then that John Berg set up a

       16      meeting with my mother and explained to her that

       17      she could co-sign for us and that after a year, we

       18      would take her off the mortgage.  This was also

       19      told to her by Rosemary Gatsby of Columbia.  They

       20      had convinced her that it would only be for a year

       21      and that she would have no liability after that

       22      point.  So she decided to help us by co-signing.

       23                 These statements later turned out to be

       24      untrue.  John Berg always promised to take care of

       25      everything.  The settlement was run by John Berg,
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        2      he rushed us in and he had my mother and my

        3      husband sign the settlement papers.  In these

        4      papers, there was a lease that had never been seen

        5      before, but we were told it was basically a

        6      formality and that it was needed to get the

        7      house.  We trusted him, so whatever he said, we

        8      went along with.  After all, he had done what he

        9      had promised:  he had gotten us approved for a

       10      mortgage.

       11                 We later found out the true purpose of

       12      the lease.  It was made to appear as if my mother

       13      lived in the new house as her primary residence

       14      and that she was collecting rent from the house

       15      she owned and lived in.  It was done so that we

       16      could get FHA financing.  We had no idea that all

       17      of this had to be done.  We thought she was simply

       18      co-signing for us.  We had no idea that this was a

       19      very serious deception on John Berg's part, not to

       20      mention that he had already had $1,000 of our

       21      money.

       22                 At settlement, we gave John Berg

       23      another $2500 and he said that the figures were

       24      not adding up and asked for an extra $1500.  We

       25      wrote him a check for the extra money he
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        2      requested, even though it put a deep strain on our

        3      finances at the time.  In response, he paid off

        4      one of our bills to help us get the house and

        5      asked us to pay him back when our finances were

        6      better.  We thought this man was a Godsend.  How

        7      many people would go so far as to pay off one of

        8      your bills to help you get a home.  No one.  We

        9      thought he was too good to be true; and the sad

       10      part about it was that we were right.  This man

       11      who we trusted and put our faith in was not the

       12      man we thought he was.  And I believe a lot of

       13      people feel this way.

       14                 When we moved into the house, John Berg

       15      told us that he would sell the house for $130,000

       16      but that he would sell it to us at a discount, for

       17      $126,000.  We now find that the home is not worth

       18      half of that.  He told us our mortgage would be

       19      $849 a month, which was affordable, and the

       20      mortgage was $849 -- for the first six months.

       21      Then it went to $949.  And then 9 months later, it

       22      went to $1002.  By the end of our second year in

       23      the home, our mortgage was $1300 a month and

       24      continuing to climb because of the lack of escrow

       25      money and the tax abatement that John Berg had
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        2      promised.

        3                 This was financial burying us and

        4      worrying us to no end.  We started to be late on

        5      our mortgage payments, and I became pregnant,

        6      which reduced our income.  My husband and I had to

        7      work at least 20 hours of overtime a week to pay

        8      the mortgage and put food on the table.  It was

        9      becoming obvious that this home was ruining us

       10      financially.  This had become a nightmare.

       11                 Fortunately, we joined in a suit

       12      against John Berg, the lender, and the title

       13      company, Fidelity National Title Insurance

       14      Company, and discovered that we were not alone,

       15      that as many as 80 other homeowners had been taken

       16      by John Berg, and many had to file for bankruptcy

       17      protection.

       18                 This disturbs me.  I watch the people

       19      on my block sometimes.  They are all hard-working,

       20      decent, law-abiding citizens and are now in the

       21      throes of bankruptcy and even mortgage

       22      foreclosure.  There is no sense of joy on my block

       23      anymore; there's a sense of dread.  The people who

       24      were so joyous in manicuring their lawns and in

       25      tending to their gardens seem downtrodden from the
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        2      uncertainty of the situation.

        3                 And I feel the same way.  I pay my

        4      taxes and I support this city.  I vote and I am

        5      active in many organizations.  I help where I can

        6      and when I can, and so do all of the people caught

        7      in this injustice.  We are talking about as many

        8      as a hundred families losing their homes, not

        9      because of ignorance, but because of trust in John

       10      Berg.  We all believed that things like this could

       11      not happen to us because there are so many

       12      fail-safes in business and in the city that this

       13      could not possibly happen.  But we are all wrong.

       14                 My husband and I have been visited bit

       15      FBI several times, and my husband testified in a

       16      federal grand jury for the government against John

       17      Berg.  But nothing is being done for the owners of

       18      these homes.  We have cooperated with the City,

       19      the State, and the federal government, but not one

       20      of these entities has stepped up to say, What

       21      about the people that live in these homes, how can

       22      we help these people stay in these homes?

       23                 This is why I come before you to ask

       24      this committee to help us.  We are not asking you

       25      to do something that is unreasonable; we are
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        2      asking you to do what is fair and just.  We are

        3      not looking to get rich, we are not asking for a

        4      handout; we are just asking for you to help us

        5      achieve what is fair.  I do want to pick up my

        6      23-month-old daughter and take her from the only

        7      home she has ever known and tell her that we will

        8      have to leave because her mother and father

        9      trusted in a man who was dishonest and underhanded

       10      and there was nothing that anyone could do about

       11      it.

       12                 Thank you.

       13                 COUNCILWOMAN TASCO:  Thank you very

       14      much for the compelling testimony.

       15                 Would the next person identify yourself

       16      and proceed with your testimony.

       17                 MS. GRUNINGER:  Good afternoon.  My

       18      name is Maria Gruninger.  I live on Brown Street,

       19      in the 1st Councilmatic District.

       20                 In September of 1996, my husband,

       21      Jeremy, and I found out that we were expecting our

       22      second child and decided to look for a new home.

       23      We began our search for homes in the Northeast.

       24      Then Jeremy, a police officer, saw an ad in the

       25      Peace Officer.  It advertised twin homes with a
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        2      low mortgage payment.  We decided to look at the

        3      sample house.  We fell in love with the house

        4      immediately and decided to fill out a pre-approval

        5      application.

        6                 The process moved with alarming speed.

        7      We were told that we would have to sell our home

        8      on Randolph Street before the settlement occurred

        9      so that we could get the new house.  At this

       10      point, we began to feel really pressured and back

       11      out of the deal.  Once we backed out, we were told

       12      that we might never get another opportunity like

       13      this.

       14                 Since New Century Homes was planning to

       15      build new homes on Brown Street, close to where we

       16      were currently living, we met with the sales agent

       17      from New Century Homes and decided to sign the

       18      sales agreement.  We were told that we were

       19      purchasing a single home, not a townhouse, for

       20      $132,000.  Imagine our surprise when the first

       21      three foundations were laid side by side.

       22                 We immediately called John Berg.  He

       23      told us that he had never planned to build single

       24      units on Brown Street and that his sales agent had

       25      given us misinformation.  We then told Berg that



                                                            20

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      we were going to back out of the deal because we

        3      had felt that we had been lied to.  John Berg

        4      begged us to reconsider and asked to meet with us

        5      at our home.  He even brought blueprints of the

        6      homes that were to be built on Brown Street and

        7      assured us that this would be a good purchase.  We

        8      asked questions about things that did not seem

        9      right to us.  John Berg responded by saying, and I

       10      quote: "This is a new construction.  Things are

       11      different with new homes."

       12                 At this meeting, John Berg also

       13      mentioned that there were some concerns with our

       14      credit history.  He showed us papers which

       15      reflected the amount of money we owed to our

       16      creditors.  He told us that in order to qualify

       17      for a mortgage, we would have to sell our home and

       18      pay down our current debts.  He told us about a

       19      nonprofit organization called "Urban Housing

       20      Foundation" that helped homeowners like us sell

       21      their homes in order to buy new ones. Also, Urban

       22      Housing Foundation would be willing to lend us the

       23      money needed to pay off our creditors and

       24      qualified for the mortgage from First Town

       25      Mortgage Corporation.  We agreed to move forward
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        2      with the purchase of the house.

        3                 For the remainder of the process, we

        4      were in daily contact with John Berg as to the

        5      status of our mortgage application.  John Berg

        6      always called us when the loan officer needed

        7      information from us.  We thought it was strange

        8      that John Berg had so much influence with the

        9      mortgage company, but we assumed that since he was

       10      a professional, he knew what he was doing.

       11                 Our settlement occurred on February 21,

       12      1999.  During that morning, John Berg and the loan

       13      officer said they were not certain if our mortgage

       14      had been approved.  It was not until late that

       15      afternoon that they were told that we had the

       16      mortgage.  We went to the bank to get a cashier's

       17      check in the amount of $1800.  When we arrived at

       18      the office of Fidelity National Title Insurance

       19      Company, the title company, we were told that the

       20      settlement was delayed because John Berg had to

       21      pick up the loan documents from the lender in New

       22      Jersey.

       23                 When John Berg finally arrived at the

       24      title company, we were told that this was a

       25      three-sheet settlement and that it would take a
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        2      long time.  We were handed several documents and

        3      were told to sign all of them and that we could

        4      review them later.  When we asked questions, John

        5      Berg asked why we were asking so many questions.

        6                 After the documents were signed, the

        7      settlement agent mentioned something about a

        8      buy-down.  John Berg said that this was something

        9      that he had arranged with our lender and that he

       10      would pay for it.  We later learned that, in fact,

       11      we had to pay the $3500 for the buy-down.

       12                 At settlement, the settlement agent

       13      said that we needed additional funds.  We told her

       14      that we only had a cashier's check for the amount

       15      of money we were told me to bring.  John Berg said

       16      not to worry, that he would cover the additional

       17      amount and would add it to the amount we had to

       18      pay back to Urban Housing Foundation.  We

       19      consented.

       20                 In order to purchase the new house, we

       21      were required to deed our house on Randolph Street

       22      to Urban Housing Foundation.  It was not until

       23      much later that we learned that the title company

       24      failed to pay off our existing mortgage on

       25      Randolph Street with the proceeds from the sale of
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        2      the house to Urban Housing.  They also pay failed

        3      to record the deed.  In fact, months later, we

        4      were even served with a complaint and mortgage

        5      foreclosure of the house on Randolph Street.  As a

        6      result, we had to file for bankruptcy.

        7                 On the date of settlement, we were

        8      unable to move into the new house because it was

        9      not completed.  When we finally moved in, the rear

       10      of the property was filled with construction

       11      equipment, trash and rubble.  We were told that we

       12      would have a completed yard in two to three

       13      months.  We were misled.

       14                 It wasn't until we sat down and talked

       15      to our neighbors that we realized something was

       16      wrong.  We began to review our settlement sheets

       17      and discovered that there were serious problems.

       18      We called the settlement agent and asked for

       19      another copy of our settlement sheets.  She was

       20      very reluctant to give them to us.  When we

       21      finally were able to get copies, we reviewed them

       22      and found many discrepancies.  Some of the figures

       23      on the copies were different from the figures on

       24      the original settlement sheets.  John Berg

       25      manipulated us and the system.
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        2                 Every day in the house in Brown Street

        3      was stressful.  We knew that John Berg was not

        4      going to finish the rear of the properties.  He

        5      had lied to us so many times before.  The property

        6      is now an eyesore and an embarrassment.  In the

        7      past, the unfinished and unsecured rear of the

        8      property has been used by people doing drugs and

        9      engaging in other criminal activities.  As a

       10      matter of fact, one night, two men mugged an older

       11      woman and dumped her personal belongings on my

       12      back step.  That next day, we found out that these

       13      same two men had attempted to attack our

       14      neighbor's girlfriend.  How was my family supposed

       15      to feel safe?

       16                 Our experience with John Berg and

       17      everyone associated with him has been nothing but

       18      a nightmare.  John Berg lied to us on every

       19      conceivable level.  We trusted him, and he

       20      exploited us, our neighbors, and many others.  He

       21      is the worst excuse of a human being that we have

       22      ever had misfortune of meeting.  He abused the

       23      system and he exploited our dreams.  We hope that

       24      he will be stopped and made to pay for his

       25      misdeeds.  John Berg destroyed our lives.
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        2                 Thank you.

        3                 COUNCILWOMAN TASCO:  Thank you very

        4      much.

        5                 The next person.

        6                 MS. MATTHEWS:  Good afternoon.

        7                 COUNCILWOMAN TASCO:  Would you speak

        8      into the microphone, please.

        9                 MS. MATTHEWS:  Okay.  Good afternoon.

       10      My name is Valice Matthews.  I live on the 5800

       11      block of Lindbergh Boulevard in the 2nd

       12      Councilmatic District.

       13                 I'd like to begin my statement by

       14      posing a question to this committee of City

       15      Council and all of their representatives who are

       16      in attendance today.  The question is:  Have you

       17      ever had something taken away from you?  Have you

       18      ever been robbed, robbed of your money?  How about

       19      your self-respect or dignity?

       20                 In November of 1994, I, as a single

       21      parent of two young children, received a telephone

       22      call from Mr. John Berg, President of Affordable

       23      Residences, Incorporated.  He called me to

       24      congratulate me on the new house I had purchased

       25      from his company.  At that time, I did not know
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        2      that I was just another one of John Berg's

        3      victims.  Being a first-time homeowner, I was a

        4      little scared and a lot skeptical during the

        5      home-buying process.  But after many conversations

        6      with John Berg, I was assured that everything

        7      would be all right, and that I could fully trust

        8      him.  He even suggested that I have an attorney

        9      look over the sales agreement.

       10                 At settlement, I gave John Berg a check

       11      for $10,000.  This amount did not include the

       12      money which I had previously given him for the

       13      loan application and processing fees.

       14                 My two children and I had only been

       15      living in our new home for a couple of months when

       16      things started to fall apart -- literally.  First,

       17      the entire light fixture in my bathroom fell from

       18      the ceiling and injured one of my guests.  Later,

       19      a pipe in the basement started to leak, and many

       20      of the electrical outlets stopped working

       21      completely.  Despite the fact that I had a home

       22      warranty from Affordable Residences, Incorporated,

       23      all attempts to have them rectify these problems

       24      were unsuccessful.

       25                 At settlement, John Berg told me I had
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        2      a fixed-rate mortgage and that my payments would

        3      be $706 per month.  How surprised I was when my

        4      monthly payments ballooned to more than $1,000 per

        5      month.  I did not understand why this happened,

        6      and, of course, I was extremely concerned and

        7      worried.

        8                 Not knowing what to do, I took on a

        9      second job so that I could keep my home and so

       10      that I could raise my children.  During that time,

       11      in working the second job, I had to leave my

       12      children in the care of others while I worked day

       13      and night.  I was only able to spend limited time

       14      with my children.  I did what I had to do.  I

       15      didn't want to lose my home.

       16                 Secondly, I called my lender,

       17      Countrywide Funding Mortgage Company, and I asked

       18      why there was such a drastic increase in my

       19      monthly mortgage payments.  The customer service

       20      representative suggested that I call the City of

       21      Philadelphia.  She said the increase in my

       22      payments had something to do with the City's

       23      real-estate taxes.

       24                 When I called the City, I was told that

       25      John Berg owed back taxes, and that because of
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        2      this, there were problems for those families who

        3      had purchased homes from him.  Afterwards, I opted

        4      not to call John Berg.  Instead, I left my job

        5      early on two separate occasions to pay him a

        6      surprise visit.  I demanded an explanation from

        7      him, but I wasn't given a satisfactory answer --

        8      just more bogus promises that he would take care

        9      of everything.

       10                 Approximately two years after

       11      settlement and many mortgage payments later, I

       12      discovered that the consideration on my deed was

       13      only $1 and that my mortgage had never been

       14      recorded in the Records Department in City Hall.

       15                 Since I purchased my home from John

       16      Berg, it's almost impossible for me to express to

       17      you all of the things that my family has been

       18      through, not to mention how embarrassed I felt

       19      when I realized that I had been swindled by this

       20      person.  I felt as though I had been robbed.

       21                 Today, I no longer feel embarrassed.  I

       22      know that John Berg took advantage of hundreds of

       23      people like myself.  Also, I know that he could

       24      not have carried out this scheme without the help

       25      of the lender, the title company, which is
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        2      Fidelity National Title Insurance Company and some

        3      City departments.

        4                 So, I am of the opinion that it should

        5      be the job of every elected official and the

        6      representatives here today to ensure that John

        7      Berg and all his, quote/unquote, partners are held

        8      accountable for what they have done to so many of

        9      us.

       10                 Thank you for hearing us all.

       11                 COUNCILWOMAN TASCO:  Thank you very

       12      much.  We have one more.

       13                 MS. TOWNSEND:  My name is Donna

       14      Townsend.  I live on East Walnut Lane in the 8th

       15      Councilmatic District.

       16                 I first learned about New Century Homes

       17      from a brochure that John Berg mailed to tenants

       18      of several apartment buildings in the area

       19      Philadelphia in which I was living at the time.

       20      The brochure showed pictures of some of the

       21      existing homes and had a caption that read, "With

       22      as little as $1,000 down, you can own a beautiful

       23      home with monthly payments no more than and even

       24      less than what you are paying in rent."

       25                 This prompted me to call New Century
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        2      Homes and inquire about these homes.  My initial

        3      contact was with the sales agent at that time for

        4      New Century Homes.  After looking at the sample

        5      house, I decided to sign the sales agreement, and

        6      I gave a deposit of $1,000 to the sales agent.  It

        7      was not until much later that I discovered that

        8      the sales agent was not licensed to sell real

        9      estate.

       10                 When it appeared as though I would not

       11      qualify for a mortgage, I decided to terminate the

       12      sales agreement and requested a refund of my

       13      deposit.  It was at this point that John Berg

       14      intervened.  He called and assured me that I would

       15      be able to purchase one of his homes.  At one

       16      point during the transaction, I questioned him and

       17      the sales agent about a monetary gift which

       18      appeared on the sales agreement.  I was told that

       19      an organization was created to help first-time

       20      buyers like myself to purchase a home.  It was not

       21      until later that I learned a that the organization

       22      was actually funded by John Berg to qualify

       23      homeowners for FHA financing.

       24                 It turned out that John Berg was not

       25      interested in helping first time first-time buyers
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        2      at all; he was rather interested in turning large

        3      profit off of the backs off of hard-working people

        4      who purchased homes from him.  To my surprise,

        5      John Berg was able to secure financing for me, as

        6      he had promised.

        7                 After settlement, when I moved into my

        8      home, things started to fall apart.  I have had

        9      two leaks in my roof and a serious flood in my

       10      unfinished basement.  I was supposed to have a

       11      ten-year warranty on the foundation of the home,

       12      which, among other things, was supposed to cover

       13      the roof and the basement.  The warranty was never

       14      honored by John Berg.

       15                 As recently as Saturday, December, 11,

       16      1999, a representative from the Water Department

       17      of Philadelphia came out to see if my house really

       18      actually existed.  For more than three years, I

       19      have only received no more than six or seven water

       20      bills.  The representative from the Water

       21      Department told me that because I live in the

       22      sixth house on Walnut Lane, the last three digits

       23      of my account number should read 006, and not 007,

       24      as it actually does.  According to the

       25      representative, some of houses on my block do not
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        2      have water meters, and some that do have water

        3      meters are problematic.

        4                 Today, I have only spoken to you about

        5      a few of the problems with my house.  There were

        6      numerous misrepresentations made to me by John

        7      Berg and his sales agent.  It is my hope that

        8      those of my neighbors that this committee will

        9      reach out to help us and resolve the many existing

       10      issues from the lack of the promises that were

       11      made by John Berg, such as an abatement or the

       12      agreement mortgage, mortgage credit certificate.

       13                 And I would like to say that my house

       14      was sold to me for $104,000; it was recently

       15      appraised for 80,000.  I have a adult child who is

       16      a dependent adult, she's handicapped.  For me

       17      personally, I find this very stressful because

       18      when I purchased this home, it was like after I

       19      had worked so hard, and it was for me to be able

       20      to leave something to my handicapped daughter.

       21                 Because this house was sold at a

       22      overprice, there is no way that I can sell this

       23      house because whoever I would go to, I don't care

       24      what real estate office I would go to, they would

       25      have the house appraised, and I would not be able
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        2      to sell the house for what I am putting into it

        3      now, which gives me the extra aggravation of

        4      having to decide, Well, now how will I be able to

        5      leave something form my handicapped daughter?

        6                 John Berg has no idea how he has hurt

        7      so many families in this city because of his

        8      greed.  It was nothing else but greed.  We are all

        9      hard-working people.  We all have our own

       10      individual stories.  Single parents, husbands and

       11      wives working together, and we are all suffering.

       12                 Thank you.

       13                 COUNCILWOMAN TASCO:  Thank you very

       14      much.

       15                 (Applause.).

       16                 COUNCILWOMAN TASCO:  I believe we have

       17      another gentleman.  Do you want to testify?

       18      You're a part of the New Century group?

       19                 And then I believe the next person

       20      after that will be State representative Curtis

       21      Thomas, if you'd like to come forward, Your

       22      Honor.

       23                 MR. HARTFIELD:  Good evening.

       24                 COUNCILWOMAN TASCO:  Good evening.

       25                 MR. HARTFIELD:  My name is Raymond
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        2      Hartfield (ph.).  I purchased a home at 2703-B

        3      Willits Road, in the Northeast.  My wife and I --

        4                 COUNCILWOMAN TASCO:  Sir, I didn't hear

        5      where -- Willits Road?

        6                 MR. HARTFIELD:  Willits Road, yes, in

        7      the Northeast.

        8                 My wife and I met Mr. John Berg in 1994

        9      when he was the President of New Century Homes.

       10      We were looking at samples home on Champlost

       11      Street.  We were looking at the new development

       12      and we were interested in purchasing one of his

       13      new homes.  After having a brief conversation with

       14      Mr. Berg, we changed our mind, after he suggested

       15      that we allow him to pay off our creditors, and he

       16      suggested that the money that we borrowed from him

       17      would be added onto our mortgage payment.  We

       18      advised him that we would pay off own creditors

       19      and decided not to make the purchase at that time.

       20                 In or around 1996, during a radio

       21      broadcast on WDAS-FM, New Century Homes was

       22      advertising homeownership with little money down.

       23      We attended an open house on Forrest Avenue where

       24      we met Miss Colleen Davis, a sales representative

       25      for Mr. John Berg.  We decided to fill out an
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        2      application and several weeks passed, and Miss

        3      Davis notified us to meet her at 103 Walnut Lane,

        4      Lot 3.  She informed us that our application was

        5      accepted and advised us of another home on Walnut

        6      Lane.

        7                 We decided to purchase the home at the

        8      Walnut Lane address.  We gave Miss Davis a

        9      personal check of $1,000 for our downpayment.

       10      Miss Davis set up an appointment at Source One

       11      Mortgage Company, located at 633 West Germantown

       12      Pike, Suite 112.

       13                 In May of 1996, we met with a

       14      representative from Source One Mortgage, Mr.

       15      Nelson Orlean (ph.), who processed our loan

       16      application.  After that, Miss Susan DiCiacco, the

       17      mortgage processor from Source One, denied our

       18      application for Source One.  Miss Davis contacted

       19      us and advised us to meet with a Mrs. Rosemary

       20      Gatsby, mortgage processor for Columbia National

       21      Mortgage Company.  On Sunday, June 21, 1996, we

       22      met with Miss Gatsby, who also processed our

       23      application.  Miss Davis contacted us and

       24      congratulated us because our loan was approved.

       25                 Again, Miss Davis contacted us around
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        2      July 22, 1996 and advised us of a problem with the

        3      construction being completed on time at the Walnut

        4      Lane address.  She mentioned the northeast site,

        5      located at 2700 Willits Road.  This area seemed

        6      favorable to us and we agreed to look at the

        7      sample home.  We decided to purchase the newly

        8      constructed home at 2703-B Willits Roads for the

        9      price of $132,999.

       10                 On August 25, 1996, Miss Davis called

       11      us and relayed that we had a settlement date of

       12      October 1st of 1996, at 1500 Walnut Street.  At

       13      settlement, we met Mr. John Berg for the second

       14      time and Miss Patricia Frusco (ph.), settlement

       15      agency for Fidelity National Title Insurance

       16      Company.  We gave them a personal check in the

       17      amount of $575 for closing costs.

       18                 Mr. Berg handled every transaction and

       19      advised us that we were getting a gift in the

       20      amount of $6,150 from Messiah Evangelical Baptist

       21      Church.  He explained to us that this gift from

       22      the church helped the approval of the FHA-insured

       23      mortgage loan.  He also told us that the City of

       24      Philadelphia had approved a three-year tax

       25      abatement, which we never received.
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        2                 At the completion of our settlement, we

        3      signed off on a 30-year mortgage contract a with

        4      7 percent annual percentage rate with Columbia

        5      National Corporation.  Our first mortgage payment

        6      of $932.46 would start on November the 1st, 1996.

        7                 We moved into our new home, at 2703

        8      Willits Road, on Saturday, October 15, 1996.  We

        9      had to install a sump pump into the basement due

       10      to flooding problem when it rains.  We had to

       11      replace our steps in the basement due to cracks in

       12      the wood, and we constantly hear knocks and pings

       13      in our plumbing pipes.

       14                 My wife and I were taken advantage of

       15      my Mr. Berg with his misleading sales tactics,

       16      inflating prices, and outright lying about a

       17      three-year tax abatement.  We are hard-working

       18      people who only wanted to own our own home,

       19      without being victimized by people Mr. Berg.  We

       20      also found out that our new home market value is

       21      not $132,999, but is $101,000.  And HUD may

       22      estimate it even lower.

       23                 Our mortgage payments have changed from

       24      $932.46 to $1120 a month.  We have been served

       25      with a complaint and a mortgage foreclosure and
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        2      have filed for federal bankruptcy protection to

        3      save our home.

        4                 Thank you for listening to me.

        5                 COUNCILWOMAN TASCO:  We certainly thank

        6      all of you for taking the time to come down and

        7      share your stories.

        8                 (Applause.)

        9                 COUNCILWOMAN TASCO:  And we wanted to

       10      give you this opportunity to make a public airing

       11      'cause we know that for a long time, the plight

       12      that you have suffered, and it's very, very

       13      heart-wrenching to sit here and listen to the

       14      stories.  Of course, I certainly knew a long time

       15      what was going on, and we felt that this was one

       16      way for you to share your stories so that other

       17      people in the City of Philadelphia could hear what

       18      has happened in this transaction, and that they

       19      don't become the victims of circumstances like

       20      this.

       21                 There's a lot going on around this

       22      whole issue of John Berg and New Century Homes and

       23      the mortgage company and title companies.  And our

       24      role here today is to have the City departments

       25      come before us and testify because our
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        2      responsibility is to protect you.  And we need to

        3      look at what loopholes are in our system in the

        4      city that we can close to protect our citizens

        5      against situations of this kind.  And we don't

        6      know what relief -- we can't announce any relief

        7      today, but certainly, as we gather information

        8      today, we will continue to work on this case --

        9      these cases so that we can help you find some

       10      relief beyond today.

       11                 So I want to thank you for coming, and

       12      I certainly regret what has happened to you.  But,

       13      again, thank you.  And we want you to stay because

       14      and hear the testimony.  And if you feel at the

       15      end, you want to come back and rebut anything that

       16      you've heard, we would like for you to do that.

       17      So during the course of the rest of the hearings,

       18      if you hear things that you don't agree with, you

       19      think that are lying, we hope you'll just take

       20      notes, and we will ask you to come back and give

       21      you an opportunity to refute anything that you

       22      have heard.  So please stay.

       23                 Our next witness will be our State

       24      Representative, Curtis Thomas.

       25                 (Curtis Thomas comes forward).
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        2                 COUNCILWOMAN TASCO:  Before leave,

        3      though, let me just ask, are there any questions

        4      from any members of Council of this panel?  Would

        5      you come back.

        6                 Representative Thomas, you can sit at

        7      the table.

        8                 To those people who just testified, the

        9      Chair recognizes -- and I'm not the Chair.  Since

       10      Councilman Nutter's not here, I'm acting as Chair,

       11      but the Chair will have some questions he'd like

       12      to ask.

       13                 And I'd also like to recognize for the

       14      record that we have been joined by Councilman

       15      David Cohen, Councilwoman Donna Miller, and also

       16      Councilwoman Blackwell came in and she's coming

       17      back.

       18                 Councilman Darryl Clarke?

       19                 COUNCILMAN CLARKE:  Thank you, "Madam

       20      Temporary Chair."

       21                 I'm sorry.  I'm trying to find my

       22      notes. The first lady that testified, your name

       23      again?

       24                 MS. SMITH:  Kim Bailey-Smith.

       25                 COUNCILMAN CLARKE:  Miss Bailey, thank
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        2      you and welcome.

        3                 Miss Bailey, you had indicated in your

        4      testimony directly that you just happened upon one

        5      of the homes in question.  Was there a particular

        6      marketing effort put forth by the Realtor targeted

        7      towards anybody in particular?

        8                 MS. SMITH:  I happened to drive by but

        9      what had caught my eye after I had gone and seen

       10      the residences was the fact that he said that you

       11      could put a house on layaway, and I was surprised

       12      at that, I had never heard of that.

       13                 And he said what I could do was that,

       14      you know, if you had problems and you didn't have

       15      a lot of money right now, you could give him money

       16      and continue to give him money up until the time

       17      that you were approved for the mortgage and went

       18      to settlement.  That money, you would lay away

       19      your house with.  Then when it came for settlement

       20      time, that would become your downpayment.

       21                 Now, I did notice that the houses that

       22      we looked at in the areas were in predominantly

       23      African-American areas, and I thought that that's

       24      who he was targeting.  He even said that he was

       25      trying to help the community, trying to better the
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        2      community, trying to make it look better and help

        3      people.  So that's what had attracted me.

        4                 COUNCILMAN CLARKE:  But did he say

        5      that, that he was targeting African-Americans?

        6                 MS. SMITH:  Yes.  When we met at the

        7      site that was to be the Walnut Lane cul-de-sac,

        8      and he laid his blueprint across his vehicle, he

        9      said that his main concern, the reason he was

       10      doing this, was to help African-American and help

       11      the community.  And, of course, that would take me

       12      in; that would take anyone in.  Who is offering

       13      now to help the African-American community secure

       14      homes and mortgages?  So that really drew me in.

       15      And I think it drew the majority of all of us in.

       16                 COUNCILMAN CLARKE:  Okay.  The second

       17      location, the $126,000 home, was that in close

       18      proximity to the initial location?

       19                 MS. SMITH:  The initial Walnut Lane

       20      location was in Germantown, and this second

       21      location, on Forrest Avenue, is in Mt. Airy.  So

       22      they are in close proximity.

       23                 COUNCILMAN CLARKE:  They are.  I'm just

       24      not familiar with it.

       25                 MS. SMITH:  Yeah.  They're like a 10-,
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        2      15-minute drive maybe, you know.

        3                 COUNCILMAN CLARKE:  Okay.  I'm just not

        4      as familiar with that area.  I don't get out of my

        5      district enough, you know.

        6                 All right, thank you, ma'am.  Thank

        7      you.

        8                 COUNCILWOMAN TASCO:  Are there any

        9      other questions?

       10                 Councilwoman Miller and then Councilman

       11      DiCicco.

       12                 COUNCILWOMAN MILLER:  Okay, this is not

       13      a question but this is to Miss Townsend of Walnut

       14      Lane, and certainly those -- I think it's, what,

       15      about seven properties there on Walnut Lane?

       16                 MS. TOWNSEND:  Nine.

       17                 COUNCILWOMAN MILLER:  Nine?  Okay.  I

       18      don't live far from there and I saw them being

       19      developed.

       20                 You know, the community that lived

       21      there on that block before those homes were

       22      developed after signed a petition in support of

       23      that whole development, just for your

       24      information.  There was a second development that

       25      was proposed in Walnut Lane in the next block that
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        2      we fought.  I am so glad that we fought that.

        3      Okay.

        4                 However, in your testimony, you talked

        5      about problems with your and water meter and all

        6      of the other things, and I know you've talked to

        7      David in my office, and we really want to work

        8      with you to help you resolve the issues that we

        9      can help you resolve, okay?

       10                 Thanks.

       11                 MS. TOWNSEND:  Thank you.

       12                 COUNCILWOMAN TASCO:  Councilman

       13      DiCicco.

       14                 COUNCILMAN DICICCO:  Thank you, Madam

       15      Chair.  Just one very brief question.

       16                 Miss Smith, is that your name?

       17                 MS. SMITH:  Mm-hmm.

       18                 COUNCILMAN DICICCO:  When you were

       19      looking at the possibility of purchasing this

       20      home, was the tax abatement issue ever explained

       21      to you?  Was that used as a marketing tool to

       22      suggest that if you buy a newly built home in the

       23      City of Philadelphia, you would receive an

       24      abatement?

       25                 MS. SMITH:  Yes, it was.  That was the
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        2      main reason we decided to go ahead and purchase a

        3      more expensive home 'cause he had promised that

        4      with the tax abatement, our mortgage would only be

        5      $849, and that is affordable.

        6                 But unfortunately, that did not come

        7      through, and it ballooned to $1300.  But that was

        8      a selling point.  He said, Look, we have this tax

        9      abatement, this will come through for you, this is

       10      going to lower your mortgage.  And that did make

       11      it affordable for me and a lot of other people.

       12                 COUNCILMAN DICICCO:  Did you ever

       13      receive anything in the mail from either the

       14      developer or the Board of Revision of Taxes, an

       15      application for the purpose of the tax abatement?

       16                 MS. SMITH:  The only thing I received

       17      is, when we had first moved into the home, we had

       18      been there about three months.  We had received a

       19      letter from John Berg, from New Century Homes,

       20      saying that he understood that there had been a

       21      little trouble and that he was working.  He

       22      assured us he was doing everything he could to get

       23      the tax abatement through.

       24                 COUNCILMAN DICICCO:  What initiated

       25      that letter?  Did you inquire as to the abatement
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        2      or --

        3                 MS. SMITH:  Yes, we did.  We asked

        4      them, When would the tax abatement take place?  We

        5      heard nothing.  Then we got the letter saying that

        6      there was a problem or something that he had

        7      anticipated didn't happen, and that he wanted, you

        8      know, to reassure us that he was doing everything

        9      he can to get that tax abatement.  However, it

       10      never came to fruition, and we never received

       11      anything from --

       12                 COUNCILMAN DICICCO:  So you did

       13      actually inquire as to abatement, so it wasn't

       14      left that at the time of purchase, you anticipated

       15      getting an abatement but you went through the

       16      purchasing and moved into your home and then you

       17      didn't follow up as to the abatement; you did

       18      inquire, and that's what initiated the letter from

       19      Mr. Berg.  Is that your testimony?

       20                 MS. SMITH:  Well, as I said, he had

       21      held out the tax abatement when we first looked at

       22      the home.  Then once we didn't receive anything,

       23      we did inquire, saying, When are we going to get

       24      the papers for this?

       25                 COUNCILMAN DICICCO:  Okay, you answered
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        2      my question.  I just wanted to make sure you did

        3      inquire.

        4                 Thank you.

        5                 COUNCILWOMAN TASCO:  Did you state in

        6      your testimony -- you gave quite extensive

        7      testimony, and I can't remember why your mortgage

        8      payments ballooned.

        9                 MS. SMITH:  Okay.  We were told that

       10      our mortgage payments were $849 a month, and that

       11      was including the tax abatement.  That would put

       12      us and keep us there at $849.  We did have an

       13      adjustable-rate mortgage, so we did expect it to

       14      go up a little.

       15                 What happened was, after that, we

       16      didn't get the tax abatement.  And then we moved

       17      in in November, and in about April or May, it went

       18      up.  Then we got a letter from the City saying

       19      that -- no, we got a letter from the mortgage

       20      saying that because the escrow accounts didn't

       21      match with the money, they were going to raise our

       22      mortgage again.  And then when we got that, it

       23      just kept going from there.

       24                 COUNCILWOMAN TASCO:  I see heads

       25      shaking so it seems like everybody got that,
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        2      right?

        3                 MS. SMITH:  Right, mm-hmm.  And it just

        4      kept ballooning from there, it just kept going

        5      up.  I can't say that I've had a year in that home

        6      where the mortgage payment was the same; it never

        7      stayed the same.

        8                 COUNCILWOMAN TASCO:  Was the adjustable

        9      rate capped?

       10                 MS. SMITH:  I didn't want an adjustable

       11      rate.  I don't know much about mortgages, but I

       12      had inquired with him when we were going through

       13      this process whether I could have a fixed-rate

       14      mortgage, and he told me that I would not be --

       15      okay, when we went to get the mortgage, we had

       16      talked to him and I had wanted a fixed rate.  And

       17      he said that we could do that.

       18                 When we went to settlement, he told us

       19      that we would not be approved for fixed-rate

       20      mortgage, that we had to go with the adjustable

       21      rate.  So we're sitting at the table and, of

       22      course, we're going to say we want the home.

       23      We're trusting you; if you say this is how it,

       24      this is how it is.

       25                 COUNCILWOMAN TASCO:  When you signed
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        2      your sale of agreement, was it in the agreement

        3      that you would have a fixed rate?

        4                 MS. SMITH:  The settlement went so

        5      fast, I don't know what was in there, I don't know

        6      what was signed, I even don't know if we had that,

        7      to tell you the truth, I don't even know.

        8                 I was not signing because my mother

        9      co-signed and my husband co-signed.  I was there.

       10      But he was very agitated with the fact that she

       11      wanted to look through the mortgage papers.  And

       12      then when we started to try to look through them,

       13      he started to rush us because he said that someone

       14      was coming in at 3, or whatever time it was, and

       15      we really need to do get this finished.

       16                 So, to tell you the truth, I have idea

       17      I have no idea what was signed.

       18                 COUNCILWOMAN TASCO:  Mm-hmm.  Are there

       19      any other questions?

       20                 (No further questions.)

       21                 COUNCILWOMAN TASCO:  The young lady who

       22      testified that John Berg said that you could have

       23      an attorney, did you decide to get one or you

       24      chose not to get one?  Why don't you come back to

       25      the table, please.



                                                            50

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2                 (Ms. Matthews returns to the witness

        3      table.)

        4                 COUNCILWOMAN TASCO:  You have to

        5      identify yourself for the record again.

        6                 MS. MATTHEWS:  Valice Matthews.  And I

        7      live on 58th and Lindbergh Boulevard.

        8                 Yes, I did have an attorney look over

        9      my paperwork.  However, it was a friend of the

       10      family, so it wasn't a -- someone that I was

       11      paying.  They just briefly looked it over, made a

       12      couple suggestions, very minor things, but they

       13      didn't find any discrepancies in the paperwork.

       14                 COUNCILWOMAN TASCO:  At that time?

       15                 MS. MATTHEWS:  Yes, at that time.  They

       16      just took a quick look-see.  As I said, it wasn't

       17      somebody that I had paid to look it over.

       18                 COUNCILWOMAN TASCO:  Did you find that

       19      your -- the final copies of your settlement sheet

       20      didn't -- the young lady said they did not agree

       21      with the original sheet?

       22                 MS. MATTHEWS:  From what I can recall,

       23      everything was the same, everything that we had

       24      agreed upon was in writing.

       25                 COUNCILWOMAN TASCO:  Mm-hmm.
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        2                 MS. MATTHEWS:  As I said, I was really

        3      skeptical.  And I remember asking John Berg on

        4      more than one occasion if everything was on the up

        5      and up, because, as I said, I was a first-time

        6      home buyer.  At the time, I was like 29 years old.

        7      I had lived with my mother, with my two children;

        8      we were staying in one room upstairs in her house.

        9      So I wasn't very versed in home buying or whatever

       10      it entailed.

       11                 COUNCILWOMAN TASCO:  None of us are,

       12      none of us are, so don't feel as though --

       13                 MS. MATTHEWS:  Yeah.  So I was really

       14      skeptical.  And I thought that I pretty much

       15      scrutinized everything to see that everything that

       16      he had told me was the exact way that it was in

       17      the paperwork.

       18                 So at settlement, I thought that

       19      everything did match up with what we had

       20      discussed.  I didn't see any discrepancies in

       21      there.

       22                 COUNCILWOMAN TASCO:  Councilwoman

       23      Miller?

       24                 COUNCILWOMAN MILLER:  Thank you, Madam

       25      Acting Chair.



                                                            52

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2                 You know, everybody that's testified

        3      today, all the home purchasers, have all said one

        4      thing in common, that they were very skeptical,

        5      you wanted to pull out of the deal.

        6                 What was it?  I mean, what was going on

        7      that made you feel that you really needed to get

        8      out of that deal?

        9                 MS. MATTHEWS:  Well, in my testimony, I

       10      did not want to pull out of the deal; I was

       11      skeptical.

       12                 COUNCILWOMAN MILLER:  What created that

       13      skepticism?

       14                 MS. MATTHEWS:  I was a first-time home

       15      buyer, I was in it by myself, I was just 29 years

       16      old.

       17                 COUNCILWOMAN MILLER:  So you were a

       18      little nervous.

       19                 MS. MATTHEWS:  Hmm?

       20                 COUNCILWOMAN MILLER:  You were a little

       21      just nervous and what not?

       22                 MS. MATTHEWS:  A little. . . ?

       23                 COUNCILWOMAN MILLER:  Nervous.

       24                 MS. MATTHEWS:  Nervous, exactly.

       25                 COUNCILWOMAN MILLER:  But the other
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        2      testifiers did all talk about that they suspected

        3      that something was not going right.

        4                 MS. MATTHEWS:  Well, I never suspected

        5      that, that anything wasn't going right.  I just

        6      wanted to make sure that everything was on the up

        7      and up.

        8                 COUNCILWOMAN MILLER:  Okay.  Can

        9      someone else answer that question too, one of the

       10      young ladies in the back?  Either one, anybody.

       11                 (Witnesses return to witness table.)

       12                 COUNCILWOMAN MILLER:  You just have to

       13      always state your name for the record.

       14                 MS. GRUNINGER:  My name's Maria

       15      Gruninger.

       16                 I actually did pull out of our first

       17      deal.  My husband and I, we originally looked at

       18      houses on Willits Road, and that's the house that

       19      we had fallen in love with.  We weren't first-time

       20      home buyers; we had already purchased a home, we

       21      had a home on Randolph Street that we had been

       22      living in since January of 1995.  So we thought we

       23      knew the way things were supposed to proceed.

       24                 When we went, we spoke with Carolyn

       25      Davis and we spoke with John Berg.  And what
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        2      really got us worried was, one, we had just found

        3      out I was pregnant, so we were really interested

        4      in moving because we were in a two-bedroom house.

        5      And Berg was really pressuring us.  This was like

        6      in the very beginning of October, and even before

        7      we had discussed mortgage, that mortgage actually

        8      going through, he was already setting up

        9      settlement.  Well, you'll got to settlement at the

       10      end of November, you have to get rid of your other

       11      house, you know, you have to sell it.  And I was

       12      very, very worried about that.

       13                 My husband wasn't too concerned at the

       14      time because he kept saying, Well, he's the

       15      professional.  He knows, you know.  And I was just

       16      very concerned.  I didn't like him telling us that

       17      we had to get rid of our house, and I didn't think

       18      we could sell it in that amount of time, so we

       19      just backed out.

       20                 And then, in the very beginning of

       21      December, we began feeling very pressured like we

       22      needed to get out of our house because it was only

       23      two bedrooms, and we were having a little girl, we

       24      knew that.  And we found out that he was building

       25      houses within five blocks, in Northern Liberties,



                                                            55

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      which is on Brown Street, and we were very

        3      interested in going there.  So that's when we got

        4      in contact with him about those houses, but we had

        5      actually pulled out because of --

        6                 COUNCILWOMAN MILLER:  But the hard

        7      pressure is what caused --

        8                 MS. GRUNINGER:  It was very intense.

        9      We had to sell our house, we had to do this, we

       10      had to do that.  And I guess we should have

       11      listened to our first instincts, but we got very

       12      worried, you know.  And the fact that we really

       13      didn't think anything of it except that maybe he

       14      was using strong tactics.

       15                 I mean, he advertised in the Peace

       16      Officer.  It's a publication that is sent out to

       17      every police officer in the City.  You know, he

       18      was FHA.  You know, were supposed to have an FHA

       19      loan.  And this is what we had with your first

       20      house, so we really didn't think, you know, too

       21      much on that end.  We just felt very pressured.

       22                 COUNCILWOMAN MILLER:  Okay.

       23                 MS. MATTHEWS:  I would just also like

       24      to say that my skepticism came about, one,

       25      because, as I said, I was a first-time home
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        2      buyer.  Number two, I was putting down a very

        3      large downpayment -- $10,000 is a lot of money.

        4      So when you're giving that to someone, even if

        5      it's for a home, you know, you have some

        6      skepticism.

        7                 COUNCILWOMAN MILLER:  I certainly

        8      understand that.

        9                 MS. GRUNINGER:  With John Berg, he

       10      advertised in the Peace Officer, but he also

       11      offered a special program to City police

       12      officers.  We were told by John Berg that because

       13      my husband was a City police officer, there was a

       14      special program where we didn't actually have to

       15      actually put any money down, and we only needed

       16      $1800 for settlement, and that was very

       17      specifically only for Philadelphia police

       18      officers.

       19                 And, in fact, I know that somebody he

       20      was acquainted with actually is a police officer

       21      and moved into, I believe, Willits.  So, I mean,

       22      there's a police officer on Brown Street.  You

       23      know, I mean, I just never thought -- I mean, you

       24      know, who would target police officers?  You know,

       25      it's. . .
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        2                 COUNCILWOMAN MILLER:  Okay, thank you.

        3                 You want to add something?

        4                 MS. SMITH:  Well, my name's Kim

        5      Bailey-Smith.

        6                 For me, it wasn't so much as

        7      skeptical.  We were willing to pull out.  It was

        8      definite.  There was nothing but a lot where the

        9      house was supposed to be.  And so we just inquired

       10      to get our money back.

       11                 But if you could see John Berg in

       12      action, he is so confident, and he knows how to

       13      make you trust him, and he knows how to say the

       14      right things that make it on a personal level.  So

       15      that by the time he's finished with you, you would

       16      have signed anything.  He's really good.  He's

       17      really that good.

       18                 (Applause.)

       19                 COUNCILWOMAN MILLER:  Like a good con

       20      artist, huh?.

       21                 MS. SMITH:  Exactly.  It's a confidence

       22      game, and he plays it very well.  If he had done

       23      what he had done the right way, he would have been

       24      a millionaire, billionaire many times over, but he

       25      chose to go the wrong way.
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        2                 COUNCILWOMAN TASCO:  All right.  Could

        3      we have your attention, please.  Thank you.

        4                 COUNCILWOMAN MILLER:  Thank you.

        5                 COUNCILWOMAN TASCO:  Thank you very

        6      much.

        7                 We had our first experience with John

        8      Berg, his first project in my district, at Easton

        9      Road in Mt. Airy, on Wilson Street.  We had very

       10      little input into that project because the land

       11      was zoned for residential, although there was a

       12      large outcry from the surrounding neighbors about

       13      the style of house that was built on that

       14      property.  We had very little control over it

       15      because he was allowed to build as he did do.

       16                 However, on the Forrest Avenue

       17      property, he came to us for zoning.  And because

       18      he knew that we wanted brick facades or brick

       19      homes built, we had not been privileged or had had

       20      any complaints about the process for sales at that

       21      time.  Had I known that, we would not have granted

       22      the permit or would have changed the zoning to do

       23      the properties.  But it was in the very early

       24      stages of this new construction, and the people on

       25      Forrest Avenue, we did give the permission because
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        2      there was no opposition to the housing there.

        3                 Okay.  We'll now hear from -- don't

        4      leave, we'll call you back if you need to or

        5      anyone else who want to refute.

        6                 We have State represent Curt Thomas

        7      here.  Mr. Thomas, would you like to identify

        8      yourself for the record and proceed with your

        9      testimony.  And we thank you for coming to these

       10      hearings.

       11                 STATE REP. THOMAS:  Thank you.  My name

       12      is W. Curtis Thomas, and I'm State Representative

       13      for the 181st Legislative District, which involves

       14      the parts of North Philadelphia, Northern

       15      Liberties, and Center City.

       16                 I want to thank you, Madam Chair and

       17      all of the members of the committee --

       18                 COUNCILWOMAN TASCO:  Acting Chair,

       19      Acting Chair.

       20                 STATE REP. THOMAS:  -- for convening

       21      this hearing and giving people an opportunity to

       22      share the nightmares that they have been

       23      experiencing for some time.

       24                 I have taught property law, I have

       25      practiced property law, and I have never seen a
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        2      nightmare like this.  John Berg is good; he can

        3      probably sell you anything, but he needed

        4      relationships in order to facilitate the kind of

        5      tragedies that he has been able to bring upon

        6      people throughout the City of Philadelphia.

        7                 My first contact with this situation, I

        8      guess, was in the last part of July, from the

        9      homeowners in the 400 block of West Brown Street,

       10      who, at the time, many of them was facing legal

       11      action from the City for delinquent real-estate

       12      taxes and delinquent water-sewer taxes.  In fact,

       13      there were several homes the City didn't even know

       14      that there was a water-sewer hookup.  And several

       15      other homeowners was looking at bankruptcy and a

       16      number of other legal problems.

       17                 So I came out to visit all of the

       18      homeowners and kind of got a handle on things and

       19      was able to reach out to the Councilman for the

       20      area, which was Councilman DiCicco, the Senator

       21      for the area, which was Senator Fumo, the

       22      Congressman for the area, which was Congressman

       23      Bob Brady, and myself.  And all four of us came

       24      together and sat down with homeowners to try and

       25      bring some sanity to this nightmare.
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        2                 The 400 block of Brown Street was new

        3      construction.  The whole east side of the block

        4      was supposed to be developed.  It was never fully

        5      developed.  Those homes that was developed was

        6      developed in a poor and really bad manner.  Roofs

        7      are leaking, backs were never finished, the area

        8      was never rezoned.  And can you imagine having to

        9      pay $133,000 for a house and every time you come

       10      home and wake up in the morning, your car has been

       11      ticketed and towed because the area was never

       12      rezoned for on-site parking.  And it was just a

       13      myriad of problems, ranging from the marketing

       14      scheme to how Mr. Berg was able to use deceit,

       15      fraud, and misrepresentation to dupe all of these

       16      homeowners into purchasing these properties.

       17                 But there's homeowners here from the

       18      400 block of Brown Street, and I'm really going to

       19      let them talk about the details of this problem.

       20      What I would like to focus my attention on is

       21      corrective action.

       22                 Number one, the City of Philadelphia

       23      does not have an ordinance governing the

       24      construction of modular homes in Philadelphia

       25      County.  And that is why people like John Berg can
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        2      come from -- can incorporate in York and in other

        3      places in Pennsylvania and come to Philadelphia

        4      and dump their modular homes and dupe people into

        5      these excessive prices for these homes.

        6                 As you know, the Commonwealth of

        7      Pennsylvania has a uniform statewide construction

        8      code, but that construction code never addresses

        9      and does not address oversight on the part of

       10      local municipalities with respect to modular-home

       11      construction.  Senate Bill 647 was the statewide

       12      building code.

       13                 I have a freestanding bill that will be

       14      introduced this week to amend the statewide

       15      building code and provide local municipalities

       16      with not only a requirement that the contractor or

       17      developer submit its plans to the local

       18      municipality for review and input, but also that

       19      no home be sold or occupied until the local

       20      municipality has come out, inspected it, and made

       21      sure that that home is constructed in a decent

       22      manner and that the job is completed.

       23                 Until such time that the local

       24      municipalities have that kind of oversight, we're

       25      going to have people like John Berg running around
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        2      like a runaway train, doing whatever he wants to

        3      do.

        4                 I would also like, in terms of

        5      corrective action that I think must be taken, the

        6      City of Philadelphia must immediately cease and

        7      desist with all of its activities and interactions

        8      with John Berg.

        9                 (Applause.)

       10                 STATE REP. THOMAS:  Projects that are

       11      currently on the drawing board must be brought to

       12      a halt until such time that Mr. Berg is prepared

       13      to go back and finish these development projects

       14      throughout the City that he has just left in an

       15      unfit manner.

       16                 Secondly, the City of Philadelphia

       17      needs to, in this body, politic needs to direct

       18      the City Solicitor to back up on any and all

       19      future legal actions against homeowners who have

       20      been duped into this so-called three-year

       21      tax-exemption marketing scheme and these other

       22      advertisement schemes that Mr. Berg has used.  In

       23      many cases, especially with the 400 block of Brown

       24      Street, Mr. Berg never applied for the exemption.

       25      So because he never applied for the exemption, the
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        2      homeowners could not take advantage of something

        3      that an application was never submitted for.

        4                 So with respect to the City Solicitor's

        5      office, the City Solicitor should not move against

        6      another homeowner for delinquent real-estate and

        7      water-sewer taxes around this so-called three-year

        8      tax exemption.  The City Solicitor must become

        9      very active in making sure that homeowners who

       10      have been duped into this so-called three-year

       11      abatement, the City and the City Solicitor should

       12      become active in making sure that homeowners'

       13      credit reports are cleared up and that these legal

       14      actions --

       15                 (Applause.)

       16                 STATE REP. THOMAS:  And that these

       17      legal actions that have been brought against

       18      homeowners, that they are withdrawn and satisfied

       19      by City government.

       20                 Thirdly, this body needs to direct the

       21      Zoning Adjustment Board or Licenses and

       22      Inspections to go out and assess the zoning

       23      changes that have been proposed or those that have

       24      been offered as incentive to homeowners, to make

       25      sure that they have, in fact, taken place.  And I
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        2      use as an example the 400 block of Brown Street.

        3      I know that Councilman DiCicco is going to step up

        4      to the plate in making sure that the appropriate

        5      zoning classification is undertaken with respect

        6      to Brown Street so that folk don't go out and work

        7      all day, come home at night, and then wake up and

        8      find their car towed and in some lot where they

        9      have to pay storage and other fees in order to get

       10      their cars released.

       11                 I'm also asking that this body send a

       12      -- file a complaint with the State Attorney

       13      General.  Since modular home construction falls

       14      under State control, the State Attorney General

       15      must become active in prosecuting Mr. Berg and in

       16      freezing Mr. Berg's assets, wherever they are in

       17      Pennsylvania, until he's corrected this problem.

       18                 (Applause.)

       19                 STATE REP. THOMAS:  Now, I know that

       20      Mr. Berg -- I know that the federal government is

       21      moving against Mr. Berg very aggressively, but the

       22      State Attorney General needs to become involved

       23      and needs to become active in bringing it in to

       24      Mr. Berg's activities.

       25                 Last but not least, this body needs to
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        2      reach out to the Department of Licenses and

        3      Inspections, the City Planning Commission, the

        4      Streets Department, and any other municipal agency

        5      that would be involved in modular home

        6      construction and involve them in the Department of

        7      Labor and Industry's efforts to develop

        8      regulations to implement the statewide

        9      construction code.

       10                 Those activities are going on right

       11      now, and I don't know of an invitation that's been

       12      extended to Philadelphia County to any of one of

       13      those agencies.  They have the Statewide

       14      stakeholders network in place, and that is really

       15      going to shape how the statewide building code is

       16      implemented.  And I think until such time that my

       17      bill becomes law, that Philadelphia County needs

       18      to be active in shaping what these regulations

       19      will look like and how these regulations can

       20      protect the interests of people in Philadelphia

       21      County.

       22                 I've spoken to the Department of Labor

       23      and Industry, and I was just faxed a letter this

       24      afternoon, which I will be turning over to you,

       25      Madam Acting Chair, that could be sent out to
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        2      those respective agencies so that they can become

        3      involved in the stakeholders meeting.  The first

        4      meeting is going to take place on December 16th,

        5      and somebody from those agencies need to be there.

        6                 And last but not least, just to bring

        7      to you information, some outcome of some research

        8      that we undertook.  One, this whole notion of

        9      First Timothy Mortgage Company, I don't know where

       10      First Timothy Mortgage Company comes from.  It is

       11      not incorporated in the Commonwealth of

       12      Pennsylvania as a prime corporation or as a

       13      foreign corporation.  The Pennsylvania Department

       14      of Banking has no information on First Timothy

       15      Mortgage Company.  Now, unless First Timothy

       16      Mortgage Company is a subcompany to another prime

       17      company, I don't know how they're doing business

       18      in Philadelphia County and in the Commonwealth of

       19      Pennsylvania.

       20                 New Century Homes was incorporated in

       21      Bolesberg (ph.), Pennsylvania back in '95.

       22      There's no listing for this so-called Affordable

       23      Homes Corporation; I don't know how they're doing

       24      business in Philadelphia County.  This Going Homes

       25      Remodeling, which has also been a part of this
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        2      Berg network, was incorporated in '96.  The First

        3      Anthony Residential Capital Company, which has

        4      been used as a vehicle, was just incorporated in

        5      '97, which might have been before some of these

        6      marketing schemes -- came after some of these

        7      marketing schemes that was used on some of these

        8      homeowners.  Its principal office is 1338

        9      Pennridge Lane, in Villanova, Pennsylvania.

       10                 And last but not least, whether your

       11      mortgage is referral or mortgage broker, I'm sure

       12      as many of you know, you can't do business, or you

       13      shouldn't be able to do business in Pennsylvania

       14      without a license.  Whether it's by way of

       15      referral or whether you are facilitating a

       16      mortgage yourself.

       17                 Now I don't know, going back to this

       18      First Timothy Mortgage Company, I don't know how

       19      that's been permitted to operate.  And any and all

       20      tentacles that this body could find with respect

       21      to First Timothy, you should shut it down because

       22      as far as the Commonwealth of Pennsylvania is

       23      concerned, it don't exist.

       24                 And so, Madam Chair, let me say to you

       25      and to all of the members that my office is more
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        2      than willing to work with you in trying to bring

        3      an end to this nightmare and in providing

        4      homeowners with some corrective relief.  So don't

        5      hesitate to call on my office at any time.  I will

        6      make available to you and the committee a copy of

        7      my bill, which amends the statewide code.  I will

        8      also make available to you the other information

        9      that I've just shared with respect to Mr. Berg.

       10                 And let me say to the homeowners, I

       11      know that it's been a real struggle and I know

       12      that for many of you going into these holidays,

       13      you would love to have a home that you can call

       14      your won and be able to use it in a manner in

       15      which you had intended.  And I know that it's been

       16      real dark and frustrating, but for those of you

       17      who have hung in there, stay the course, keep your

       18      head up, stay focused.  There's no way, with all

       19      of us working together, that we can't bring a stop

       20      to John Berg and his network.

       21                 Thank you and God bless you.

       22                 (Applause.)

       23                 COUNCILMAN NUTTER:  Representative

       24      Thomas, first let me say that I'm pleased to be

       25      back in the hearing room.  I have heard some of
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        2      testimony earlier in my office.

        3                 Representative Thomas, as you can

        4      imagine, having given testimony like that, a

        5      couple of the members might have a few questions,

        6      so if you could indulge us a little longer.  We

        7      appreciate your testimony.  Councilwoman Tasco has

        8      a question and Councilman DiCicco has questions as

        9      well.

       10                 Councilwoman?

       11                 COUNCILWOMAN TASCO:  I'd just like a

       12      point of clarification.  Representative Thomas,

       13      you were referring to a First Timothy?  I have

       14      something here, an affidavit that's signed by

       15      someone who mentions First Anthony.  Are you

       16      familiar with First Anthony?

       17                 STATE REP. THOMAS:  I've heard of First

       18      Anthony and I have my office to run a check on

       19      both, and nothing comes up on either.

       20                 COUNCILWOMAN TASCO:  As being

       21      incorporated in the State of Pennsylvania?

       22                 STATE REP. THOMAS:  As being

       23      incorporated in Pennsylvania or registered as a

       24      foreign corporation in Pennsylvania.  Because if

       25      Pennsylvania's not your principal place of
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        2      business and you incorporate it in another state,

        3      you're required to register as a foreign

        4      corporation in the Commonwealth of Pennsylvania.

        5                 So at least according to the

        6      Pennsylvania Corporation Bureau, there's no

        7      information on either corporation.

        8                 COUNCILWOMAN TASCO:  Thank you.

        9                 COUNCILMAN NUTTER:  Councilman DiCicco

       10      and then Councilman Cohen.

       11                 COUNCILMAN DICICCO:  Thank you, Mr.

       12      Chairman.  And good afternoon, Representative

       13      Thomas, and I want to thank you for your testimony

       14      today and for the work that you and your office

       15      have been providing my office during the last

       16      several months in relationship to the Brown Street

       17      residents.

       18                 Just for your point of view 'cause I

       19      don't know if you're going to be here for the

       20      entire testimony today.  The issue of the tax

       21      abatement, which is an issue that is very near and

       22      dear to me because, recently, this body and

       23      Council has passed a legislation that upon

       24      State-enabling legislation, will allow us to

       25      extend that abatement out to ten years for new
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        2      residential home buyers.

        3                 And we certainly did that with the

        4      intention of attracting more people into the City

        5      of Philadelphia, and it is certainly not our

        6      intentions, obviously, to mislead people into

        7      thinking that it's something that is available to

        8      them when, in fact, after they buy the house, it

        9      is not there.  I mean, the law is the law.

       10                 And I am one who has taken advantage of

       11      a three-year tax abatement.  I recently built a

       12      new home in South Philadelphia, and I have a

       13      three-year tax abatement.  And the reason I have

       14      it is because the developer did his due diligence

       15      in making the proper application and filing the

       16      application; so, therefore, all the other things

       17      that were necessary for me to do, as the

       18      purchaser, kicked in automatically.  The Board of

       19      Revision of Taxes notified me through, I believe,

       20      the Department of L&I, and I filled out the proper

       21      certificates.  So it is something that does work

       22      when it's handled properly.

       23                 It is not, and it should not be the

       24      responsibility, and the burden should not be on

       25      the homeowners who, with all good intentions,
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        2      purchased a home.  And I could understand one of

        3      the reasons when they looked at their financial

        4      income, based the purchase of the house on their

        5      income, and looked at the -- and looked at the

        6      abatement as a means by which they could afford

        7      the mortgage.  I was in the same boat.  I would

        8      not have been able to buy my home and spend the

        9      money on that home that I did had it not been for

       10      the abatement.

       11                 So for your information and, again, for

       12      the other people in the audience today, the

       13      Chairman of the Board of Revision of Taxes, David

       14      Glancey, is here today.  He and I have had some

       15      discussion on this.  There is an ongoing

       16      discussion.  I have asked if there's a way in

       17      which the City of Philadelphia, the Board of

       18      Revision of Taxes, the Law Department, the Revenue

       19      Department, all of those agencies combined, can

       20      figure out a way in which we can circumvent -- and

       21      that may be a bad word to use.

       22                 What I'm suggesting is, it was not the

       23      fault of the home buyer that the abatement is

       24      inapplicable to them; it's because the developer

       25      didn't qualify, and that will be explained a
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        2      little later on by the Chairman, Chairman

        3      Glancey.  Could we not afford these folks the

        4      abatement because it wasn't because of their

        5      wrongdoing?  And they're looking into the

        6      possibility of doing that.

        7                 We need to get relief from the law

        8      because the statute says that the application must

        9      first be taken out by the developer, and then it

       10      becomes available to the purchaser.  So that's

       11      something we are looking into, and I think that we

       12      have to make every effort to get this relief for

       13      the homeowners on Brown Street and all of the

       14      other projects throughout the City.

       15                 And, again, I think Chairman Glancey

       16      will testify to that, and I believe there's

       17      someone from either Revenue and/or the Law

       18      Department that may be able to expound on that a

       19      little bit further on in this hearing today.

       20                 Recently, there was a meeting in my

       21      office with Mr. Berg, representatives of the

       22      Department of Licenses and Inspections and others

       23      relating to the issues -- concerning the issues on

       24      the Brown Street properties.  Mr. Berg has agreed

       25      to make the necessary improvements and/or
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        2      correcting the problems to the Brown Street

        3      homes.  I have no way of guaranteeing that that

        4      will happen.  I give everybody an opportunity to

        5      step up to the plate and respond to the request.

        6                 We sent out a group people from a

        7      nonprofit that I had to clear out the back of

        8      those properties where there was supposed to be a

        9      car port, I understand, or driveways off of Olive

       10      Street.  We're still working with that so, again,

       11      I'm passing this onto you for your information, if

       12      you don't already know that.

       13                 We have a deadline set for those

       14      corrections to be made to the various properties.

       15      Deputy Commissioner of L&I Bob Solvibile is here

       16      today, and he will testify to some of the

       17      agreements or the agreements that we reached in my

       18      office.  Things are happening.  At least on our

       19      part, we're trying to make them happen, and I just

       20      wanted to let you know that 'cause I know you've

       21      been very interest and you've been working with

       22      our office all through these months.

       23                 And we're going to just keep at it

       24      until we get justice for the people who bought

       25      these homes.  They should not have to be penalized
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        2      because the developer failed to do what he was

        3      supposed to do from the very beginning and mislead

        4      people into buying homes, thinking that there

        5      would be an abatement.

        6                 Thank you.

        7                 STATE REP. THOMAS:  Thank you.  Let me

        8      say a couple things in response to that.

        9                 Number one, let me thank your office

       10      and Congressman Brady's office and Senator Fumo's

       11      office.  On this Brown Street project, we have all

       12      been working together to try to deal with this.

       13                 And let me do a couple things.  Number

       14      one, on the issue of whether or not Brown Street

       15      homes, and all other homes, can get any relief

       16      from this false advertisement of tax exemptions,

       17      especially where Mr. Berg never filed an

       18      application for said exemptions, I think it is

       19      possible for the City Solicitor's office to issue

       20      a legal opinion that declares the Brown Street

       21      homeowners and all of the other homeowners and all

       22      of the other homeowners similarly situated as

       23      innocent and injured, innocent and injured.  And

       24      by issuing that declaration, those homeowners can

       25      then be entitled to that which was promised, even
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        2      though they were never intended beneficiaries of

        3      the ordinance.

        4                 I think the City Solicitor's office

        5      will acknowledge, and I think Mr. Glancey will

        6      also acknowledge, that while there is no written

        7      policy, there is a case-by-case scenario of where

        8      such a declaration has been issued in other

        9      situations, and therefore, should be available to

       10      homeowners in this particular situation.

       11                 My second response would run to whether

       12      or not Mr. Berg's offer should be accepted, and no

       13      pun intended to Mr. Berg 'cause he is, I guess,

       14      doing what he think he needs to do.  But going

       15      back and making those homes physically whole, I do

       16      not believe is adequate relief.  Not only must the

       17      physical homes, the construction must be completed

       18      in a satisfactory manner, but you have both

       19      economic and other harm that has come to

       20      homeowners through no fault of their own, that any

       21      effort to correct this must involve putting those

       22      homeowners back to where they were before he

       23      brought the nightmare to them.

       24                 (Applause.)

       25                 STATE REP. THOMAS:  And that's just my
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        2      feeling, although I am receptive, I am receptive

        3      to the fact that there is at least a willingness

        4      on the part of Mr. Berg to try and bring some

        5      closure to this whole situation.  There's some

        6      homeowners here this afternoon that have never

        7      seen the guy since he duped them and have tried

        8      their best to get in touch with him.  So at least,

        9      at least I know that he is a living being and that

       10      he is within our reach.

       11                 So I am glad that he has made the

       12      offer, but unless the offer accompanies these

       13      other conditions, then I think I should be

       14      rejected.

       15                 COUNCILMAN DICICCO:  And I agree and I

       16      share your concern for the other hardships that

       17      they've had to endure.  I just don't know what we

       18      can do.  There may be other avenues that we need

       19      to pursue to make them whole on the financial

       20      hardships that they have encountered, aside from

       21      the tax abatement issue.

       22                 And by the way, because he has agreed

       23      -- you know, I always believe in seeing is

       24      believing.  And until I see done, then I will

       25      believe it.



                                                            79

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2                 (Applause.)

        3                 COUNCILMAN DICICCO:  But for the time

        4      being, I just wanted to let you know that we have

        5      had the meeting, we've reached an agreement on the

        6      issues that we were concerned about based on a

        7      punch list of things that needed to be done at the

        8      various properties.  When that is completed, when

        9      and if that is completed, then we can move on to

       10      the next phase of that.

       11                 Thank you.

       12                 STATE REP. THOMAS:  Thank you, sir.

       13                 COUNCILMAN NUTTER:  Councilman Cohen.

       14                 COUNCILMAN COHEN:  It's very good

       15      seeing you here, Mr. Thomas.  I think that the

       16      constituents are being well served, and I know

       17      they're going to continue to be.

       18                 I have one question.  Has this matter

       19      been raised with the District Attorney's Office?

       20      'Cause as I hear it, I hear it as a lawyer, and I

       21      hear all of the elements of a fraud case.

       22                 (Applause.)

       23                 COUNCILMAN COHEN:  And I -- the

       24      District Attorney is not only a local official,

       25      but does have investigative powers, you know, to
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        2      get to the root of the problem.

        3                 I think all of the problems mentioned

        4      here today are solvable if from -- a good bit from

        5      the pockets of Mr. Berg, if there are assets

        6      there.  And something's -- the money's got to be

        7      somewhere that he's duped all of the homeowners

        8      out of this.  And so I would just suggest that if

        9      it hasn't been done, that it be done with the

       10      District Attorney's Office so that we have a local

       11      investigation running.

       12                 And with respect to the tax issue, I

       13      think the City Council also has some powers that

       14      we may be able to use to help recuperate some of

       15      the losses, and I'm sure working all together and

       16      continuing to be persistent, as others have

       17      mentioned, is very important.

       18                 I just think we've got to have -- the

       19      City and all of the government agencies have to

       20      move away from their hands-off position.  I think

       21      people have a right to depend that when licensed

       22      people, or people who are supposed to be licenses,

       23      brokers or developers are dealing with them,

       24      people have a right to assume that the government

       25      has found a way to guarantee that they are
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        2      respectable and responsible people.  And I don't

        3      think the government has a right to say to the

        4      people, It's your fault.  Because the people have

        5      no way of knowing that these people, you know, are

        6      duping them.

        7                 So I want to congratulate you on what

        8      you're doing and urge everybody, just keep the

        9      faith in this, and I think before we're all done,

       10      you're going to feel much better.

       11                 And thank you for all of your efforts.

       12                 (Applause.)

       13                 STATE REP. THOMAS:  On the question of

       14      the District Attorney, no, I have not contacted

       15      the District Attorney.  All of my correspondence,

       16      which I can make available to the committee, has

       17      really been focused at when the matter was first

       18      brought to my attention.  I sent a letter to the

       19      Mayor on the 17th of August, I believe, and cc'd

       20      copies of that letter to the elected officials

       21      that's been involved in this.

       22                 And I have also sent a formal complaint

       23      to the Attorney General, because I believe that

       24      such modular home construction is really, for all

       25      practical purposes, under State jurisdiction right
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        2      now, that the Attorney General needs to be

        3      involved in this.  And I've brought the matter to

        4      the attention of the Pennsylvania Department of

        5      Labor and Industry, which will have overall

        6      jurisdiction in implementing the statewide

        7      building code.

        8                 But I think it's extremely important,

        9      and to whatever extent you, as law makers, can

       10      make sure that our county is at the table as a

       11      stakeholder while they develop these regulations

       12      to implement this statewide building code, I think

       13      that's going to be very helpful.  And any effort

       14      that you can offer to push the bill that I will be

       15      introducing, because it is interesting that the

       16      Senate Bill 647, which is now the Pennsylvania

       17      Uniform Construction Code, makes no mention of

       18      modular home construction, and makes no mention of

       19      participation by municipalities.

       20                 And, as you know, sometimes we in

       21      Harrisburg think that nobody else has rights but

       22      us and that nobody else should have input but us.

       23      But I think with us putting our heads together, we

       24      can make sure that Philadelphia County is at the

       25      table as a stakeholder and at least make sure that
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        2      this kind of nightmare does not happen again

        3      without something being on watch.

        4                 COUNCILMAN COHEN:  I think everything

        5      you've done has been in the right direction.

        6                 STATE REP. THOMAS:  Thank you.

        7                 COUNCILMAN COHEN:  And we want to

        8      implement it in every way possible.

        9                 STATE REP. THOMAS:  Thank you.

       10                 COUNCILMAN NUTTER:  Thank you.

       11                 STATE REP. THOMAS:  Thank you.  Keep up

       12      the good work.

       13                 COUNCILMAN NUTTER:  Thank you.

       14                 (Applause.)

       15                 COUNCILMAN NUTTER:  The next witness is

       16      Mr. John Berg.

       17                 (Mr. Berg comes forward.)

       18                 COUNCILMAN NUTTER:  Ladies and

       19      gentlemen, before we start this portion of the

       20      hearing, let me just try to set some ground rules

       21      for understanding.

       22                 I have no idea what this testimony is

       23      going to be; I did not have a chance to read it.

       24      I am sure that some things that will be said, you

       25      will either disagree with, and you may feel very
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        2      strongly about it.  We'd like to have an

        3      opportunity to hear the testimony, we will

        4      question the testimony.  And to the extent that

        5      you have any response to that testimony, you will

        6      have the full opportunity to come to the witness

        7      table and refute anything that may be said in the

        8      course of the testimony.

        9                 But we would like to do this in a

       10      dignified fashion and get through the testimony.

       11      Councilmembers have a lot of questions.  We want

       12      to be able to hear the statement and get through

       13      the hearing.

       14                 So with your indulgence, please listen

       15      very closely.  And as I said earlier, everyone

       16      will have a full opportunity to say what they want

       17      to say at the table.

       18                 Mr. Berg, can you identify yourself for

       19      the record, please.

       20                 MR. BERG:  My name is John Berg, and I

       21      am here to testify on the issues arising from the

       22      issue of the New Century Home sales.

       23                 COUNCILMAN NUTTER:  Mr. Berg, I wish

       24      that you be sworn in for this portion.

       25                 Do you swear to tell the truth, the



                                                            85

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      whole truth, and nothing but the truth, so help

        3      you, God?

        4                 MR. BERG:   I do.

        5                 COUNCILMAN NUTTER:  I'm sorry, I

        6      couldn't hear you.

        7                 MR. BERG:  I said "I do."

        8                 COUNCILMAN NUTTER:  Thank you.

        9                 Please proceed with your testimony.

       10                 MR. BERG:  Firstly, I want to thank you

       11      for giving me the opportunity to address this

       12      committee.  This is the first time a public forum

       13      has been given.

       14                 COUNCILMAN NUTTER:  Mr. Berg, if you

       15      can, I'm sorry to interrupt you.  Cold you bring

       16      that microphone a little closer to you, please, so

       17      that we can hear you.

       18                 MR. BERG:  This is the first time that

       19      there's been a public forum in which shouting and

       20      screaming hasn't overcome the facts that might be

       21      presented.

       22                 The resolution which gave rise to this

       23      hearing addresses several issues, to each of which

       24      I'm going to respond.  In addition, I intend to

       25      address, quote, New Century, close-quote, issues,
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        2      which have been given wide and inaccurate

        3      publicity in the Philadelphia Inquirer and in the

        4      Daily News.  I intend to address the resolution

        5      issues in the order they are presented.  And at

        6      the end of my testimony, offer suggestions on how

        7      in the future to avoid the problems which these

        8      homeowners have encountered.

        9                 I am going to discuss the value of New

       10      Century Homes.  We will show why -- you will know

       11      why at the end of the valuation discussion that

       12      these homes were not overpriced, and that the

       13      allegation is not supported by the facts.

       14                 I'm going to discuss the failure of

       15      many homeowners to obtain real-estate tax

       16      abatements and tax credits.  You will understand

       17      after that discussion how one City agency failed

       18      to follow the mandates of the enabling ordinance

       19      and caused misery to hundreds of Philadelphians.

       20                 Importantly, I will also address the

       21      underwriting methods used by the mortgage lenders,

       22      which are the true cause of so many financial

       23      problems by these homeowners.

       24                 If we have time, and I'm not going to

       25      insist on this, I can walk you through -- although



                                                            87

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      it is in my written testimony, I can walk you

        3      through the analysis of some of these failures to

        4      make you aware of how they occurred.

        5                 Also if I have time, I'll address the

        6      unfinished parking areas in the two New Century

        7      developments, which is Brown Street and Parker

        8      Avenue.

        9                 COUNCILMAN NUTTER:  Well, Mr. Berg,

       10      rather than taking up more of your time telling us

       11      what you're going to tell us, why don't you just

       12      tell us 'cause it will be clear to us as you go

       13      through your testimony.

       14                 MR. BERG:  The resolution asserts, as

       15      though it was fact, that New Century sold homes

       16      that are priced as much as 50 percent over their

       17      value, quote, as verified by an independent

       18      appraiser, close-quote.  This statement is based

       19      upon appraisals, which were admitted to have been

       20      made more than two years after the sale.  Such

       21      appraisals, if they do exist -- for no one has

       22      ever produced them for critical review and

       23      analysis -- really have no relationship to the

       24      value of the homes at the time of the sale.

       25                 The accusation that New Century Homes
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        2      sold houses for more than their fair market value

        3      is further contradicted by another fact, which in

        4      order to appreciate, you must understand the

        5      exercise to which a homeowner had to go in order

        6      to qualify and close on a new home loan.  Every

        7      mortgage lender whose loans are insured by FHA is

        8      required to choose an appraiser from a list of

        9      approved local qualified residential real-estate

       10      appraisers.

       11                 The selected appraiser, although

       12      engaged by the mortgage lender and paid by the

       13      homeowner, is ultimately responsible to the FHA

       14      for his or her continuing certification, and,

       15      therefore, his livelihood.  The selected appraiser

       16      will often, but not always, contact the

       17      seller-builder and obtain information about the

       18      construction details of the proposed home.

       19                 So that I'm perfectly clear, I want to

       20      repeat that the appraisers are not selected or

       21      engaged by the seller-builder, the appraisers are

       22      not paid by the seller-builder, they cannot be

       23      removed from an appraisal case by the

       24      seller-builder, and are even unknown to the

       25      seller-builder until after he or she is selected
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        2      by the FHA lender.  In some cases, but not all,

        3      the seller-builder might ask questions relating to

        4      the construction components of the to-be-financed

        5      property.

        6                 In all cases in which FHA ensures

        7      loans, those construction details had already been

        8      submitted to the FHA-insured lender for approval

        9      as to conformity with FHA construction

       10      requirements.  In every case, New Century did

       11      this.  And in every case, it received the

       12      requisite approval, both in its construction

       13      components, its construction method, and its

       14      proposed asking price.

       15                 Remember, ladies and gentlemen, that a

       16      seller can ask a buyer any price; and if that

       17      buyer is unsophisticated, that buyer might not

       18      know what the real value of the offering is.  But

       19      with a new home, that's not possible because a new

       20      home requires significant borrowing.  And it's a

       21      sophisticated lender, not a first-time home buyer,

       22      who makes the decision as to whether or not that

       23      house is worth the asking price.

       24                 In no case did any appraiser ever ask

       25      anybody I know who worked for or with New Century
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        2      or me for market value information.  That

        3      information was developed independently of New

        4      Century.  I cannot be certain, but I believe with

        5      a high order of confidence that at least six, and

        6      perhaps nine different FHA-certified appraisers

        7      were involved in a process which resulted in

        8      appraisals equal to or greater than the sales

        9      prices of the new homes.

       10                 Significantly, these appraisers took

       11      many factors into consideration before certifying

       12      to their client the FHA-insured lender, that the

       13      market value of the New Century Home was equal to

       14      or greater than its selling price.  These factors

       15      included construction quality, neighborhood

       16      conditions, and resale value.  And most

       17      importantly, the FHA has not rejected a single one

       18      of those appraisals, even as we speak even today.

       19                 The action of certain homeowners who

       20      obtained appraisals as much as three years after

       21      they closed on their loans is not evidence of any

       22      fact which might have been true when the homes

       23      were newly purchased.  The changes in value -- if,

       24      in fact, such changes are bona fide -- might

       25      reflect current market conditions or the
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        2      homeowner's care of the property since the

        3      purchase or changes in interest rates or

        4      reductions in the demand for new homes or declines

        5      in the quality of life in the neighborhood, for

        6      none of which a seller could ever be responsible

        7      post-closing.

        8                 COUNCILMAN NUTTER:  Mr. Berg, let me

        9      just take this opportunity to -- it looks to be a

       10      break, going into a new topic into your testimony.

       11      But I have to admit to you that I am slightly

       12      lost.

       13                 Could you first explain to me, what is

       14      New Century Homes?  And is that separate and apart

       15      from Affordable Residences, Inc.?

       16                 MR. BERG:  New Century Homes is a

       17      Pennsylvania corporation, which ceased doing

       18      business in late '97.  New Century Homes succeeded

       19      another Pennsylvania corporation, Affordable

       20      Residences, Inc., which ceased doing business in

       21      the end of December, 1995.  New Century Homes

       22      acquired its assets, subject to its liabilities,

       23      on or about the first week of January, 1996.

       24                 COUNCILMAN NUTTER:  And then you said

       25      New Century Homes stopped doing business sometime
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        2      in 1997.

        3                 MR. BERG:  After the Daily News article

        4      came out, our business dried up entirely, and we

        5      ran out of money.

        6                 COUNCILMAN NUTTER:  Now, are you the

        7      owner of both of these corporations?

        8                 MR. BERG:  Yes.

        9                 COUNCILMAN NUTTER:  So --

       10                 MR. BERG:  Councilman, excuse me.

       11      Councilman, I was invited here to give testimony.

       12                 COUNCILMAN NUTTER:  I need to ask my

       13      questions the way I like to my questions, okay?

       14                 MR. BERG:  Well, I would like to be

       15      able to --

       16                 COUNCILMAN NUTTER:  You can choose to

       17      answer it or not answer it.  I want to understand

       18      what I'm dealing with here.  I'm trying to follow

       19      the bouncing ball.  So you're, in your testimony,

       20      talking about entities that I have no idea what

       21      you're talking about.  If you take a few moment

       22      and explain it, we'll all better understand.

       23                 So you owned Affordable Residences,

       24      Inc., and then you also owned New Century Homes,

       25      and New Century Homes, which you owned, bought
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        2      Affordable Residences, Inc., which you own.  Is

        3      that my understanding?

        4                 MR. BERG:  Yes.  The reason that we --

        5      it was really a name change.  We formed a new

        6      corporation because people thought that we were

        7      some kind of housing agency.  And we were getting

        8      close to the new millennium so we formed a new

        9      company.

       10                 COUNCILMAN NUTTER:  Okay, the answer's

       11      fine.  Thank you.

       12                 Now, what is First Anthony Residential

       13      Capital Corporation?  What is that?

       14                 MR. BERG:  It is a Pennsylvania

       15      corporation.  I don't think I understand your

       16      question.  It is a Pennsylvania corporation.

       17                 COUNCILMAN NUTTER:  What does it do,

       18      what is its business?

       19                 MR. BERG:  Its business is building

       20      houses.

       21                 COUNCILMAN NUTTER:  Okay.  What is your

       22      relationship to First Anthony Residential Capital

       23      Corporation?

       24                 MR. BERG:  None.  I have no

       25      relationship with it.
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        2                 COUNCILMAN NUTTER:  Have you had a

        3      relationship with them in the past?

        4                 MR. BERG:  Yes, I did.

        5                 COUNCILMAN NUTTER:  What was that

        6      relationship?

        7                 MR. BERG:  I was instrumental in

        8      bringing to them the development in South

        9      Philadelphia, in assembling the land sales, in

       10      making suggestions as to the layout of the

       11      development.  And for that, I received a fee.

       12                 COUNCILMAN NUTTER:  And was that thank

       13      you an entity called Gordon Development, Inc.?

       14                 MR. BERG:  Is what through?  Is the fee

       15      through?  I worked through Gordon Development,

       16      yes.

       17                 COUNCILMAN NUTTER:  What do you mean by

       18      "you worked through Gordon Development, Inc."?

       19      Did you own Gordon Development?

       20                 MR. BERG:  Gordon Development is my

       21      company.  It is a real-estate consulting company.

       22      It does not do any construction.  It did

       23      consulting for First Anthony.  It got paid by

       24      First Anthony for that consulting.

       25                 COUNCILMAN NUTTER:  Okay.  So what was
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        2      your position with First Anthony Residential

        3      Capital Corporation?

        4                 MR. BERG:  At what time period,

        5      Councilman?

        6                 COUNCILMAN NUTTER:  At any point in

        7      time.

        8                 MR. BERG:  Some time after it was

        9      created and following for several months

       10      thereafter, I was a vice president while the

       11      company was getting itself together.

       12                 COUNCILMAN NUTTER:  What was the time

       13      period?

       14                 MR. BERG:  I don't know offhand.  I can

       15      look it up, but I don't -- am not prepared to tell

       16      you.

       17                 COUNCILMAN NUTTER:  Was it in the last

       18      two years, last twenty years, last ten years?

       19                 MR. BERG:  Well, it's only --

       20      Councilman, it's only been in existence, I think,

       21      for two years.

       22                 COUNCILMAN NUTTER:  For two years?

       23      First Anthony?

       24                 MR. BERG:  Yes.  I think I served as

       25      the vice president for a year and then I was paid
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        2      consultant, then I was paid off.

        3                 COUNCILMAN NUTTER:  Okay.  So I have a

        4      document here that is a Release of Lien of

        5      Judgment.  It was filed with Prothonotary on March

        6      26, 1999.

        7                 You said that you -- that First Anthony

        8      was created two years ago and you served as vice

        9      president for a year.

       10                 MR. BERG:  I said about a year.  I also

       11      told you that I wasn't prepared to tell you

       12      exactly because I don't know, I didn't know I was

       13      going to be asked those questions.  I thought we

       14      were going to talk about what happened with New

       15      Century Homes and how to correct it.

       16                 COUNCILMAN NUTTER:  Well, we're in a

       17      public hearing, Mr. Berg, and I think as the

       18      gentleman next to you might advise you, when you

       19      come to a public hearing, you have to be prepared

       20      to answer any possible question that the members

       21      may ask you.  Things will come up --

       22                 MR. BERG:  Well, I'm -- I'm willing to

       23      do it --

       24                 COUNCILMAN NUTTER:  -- in the course of

       25      discussion and in the conversation that you may
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        2      not necessarily have had on your mind, but I'm

        3      hard-pressed to understand, I guess, if not

        4      believe, that if First Anthony was only created

        5      two years ago, that now all of a sudden, you can't

        6      remember when you served in what capacity at what

        7      time --

        8                 MR. BERG:  Councilman, I didn't say

        9      that.

       10                 COUNCILMAN NUTTER:  -- in the formation

       11      of a corporation.

       12                 MR. BERG:  Councilman, I didn't say

       13      that.

       14                 COUNCILMAN NUTTER:  I'm sorry, I

       15      thought I heard you say you couldn't remember.

       16                 MR. BERG:  That's not --

       17                 MR. ALVA:  Excuse me. Councilman.

       18                 Daniel-Paul Alva, the attorney for

       19      Mr. Berg, who you've referenced.

       20                 All right, we're here specifically at

       21      the invitation of this, Council.

       22                 COUNCILMAN NUTTER:  Right.

       23                 MR. ALVA:  We were told specifically

       24      what this Council was investigating.  We have

       25      prepared testimony relating to that.
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        2                 COUNCILMAN NUTTER:  Okay.

        3                 MR. ALVA:  We were also told that, and

        4      quite obviously, that we would be questioned on

        5      other matters.

        6                 COUNCILMAN NUTTER:  Sure.

        7                 MR. ALVA:  Inasmuch as we could not

        8      anticipate the specifics of the questions, while

        9      we have asked to prepare the testimony in advance,

       10      we're not supplied with the questions in advance.

       11      We were told that if we did not have the answers

       12      available today, since we could not anticipate

       13      them, that we could supplement our written report

       14      later.

       15                 And I appreciate your investigative

       16      powers, but please allow us, as best we can with

       17      the limited information we have in front of us, to

       18      answer your questions.

       19                 COUNCILMAN NUTTER:  I understand, and I

       20      appreciate that.  You will also appreciate, Mr.

       21      Alva, that in the next five minutes, unrelated to

       22      anything regarding this resolution, based on some

       23      testimony I might hear, I could have twenty

       24      questions, which I could never have anticipated

       25      that I might have to submit to you to be prepared
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        2      for today's hearing.

        3                 MR. ALVA:  Absolutely.

        4                 COUNCILMAN NUTTER:  Okay.

        5                 MR. NUTTER:  And I understand that, as

        6      a prosecutor and as a defense attorney.  But when

        7      you introduce into these questions the fact that

        8      you want to get some terms straight in your mind

        9      before we go on to the next subject and then go

       10      beyond the terms into something totally unrelated

       11      to what's been testified to so far, I can imagine

       12      my client's alarm in, Are we ever going to get

       13      back to his testimony?

       14                 COUNCILMAN NUTTER:  I understand.  Why

       15      don't we leave it to the members to decide whether

       16      something's related or not related.

       17                 First Anthony seems to be in this, New

       18      Century seems to be home, Affordable Residences

       19      seems to be in this.  The reason I asked the

       20      question is because Mr. Berg's testimony was that

       21      First Anthony started two years ago, he believes

       22      that he was the vice president for about a year,

       23      then he was a consultant, then he got paid off,

       24      then he left.

       25                 What I was trying to understand was,
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        2      why I have a document that is a Release of Lien of

        3      Judgment that has to do with homes at 604-606 Gate

        4      Street, which happen to be the in the 4th

        5      Councilmatic District, in the 21st Ward, 28th

        6      Division.  The document is signed apparently by

        7      Mr. Berg.  And under his signature, it says "Its

        8      Vice President."

        9                 Now, apparently, when he signed this

       10      document on or about March 26, 1999, he was still

       11      listed as its vice president, or holds himself out

       12      to be its vice president on behalf of First

       13      Anthony Residential Capital Corporation.

       14      Apparently, this is in conflict with his earlier

       15      testimony, which was that some year ago, he was a

       16      consultant.  Now, either he or he wasn't.

       17                 So all of these matters are related

       18      because I need to understand who and what I'm

       19      dealing with and what these various entities are

       20      because they're all relevant to the resolution, as

       21      introduced by Councilwoman Tasco.

       22                 MR. ALVA:  Thank you, Councilman.

       23                 For the record, we've just been handed

       24      a copy of that Release of Lien that you've been

       25      referring to, and Mr. Berg is reviewing that.
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        2                 COUNCILMAN NUTTER:  Sure.

        3                 Mr. Berg, is that your signature?

        4                 MR. BERG:  It is.

        5                 COUNCILMAN NUTTER:  Thank you.

        6                 Why don't you proceed with your

        7      testimony.

        8                 MR. BERG:  Thank you.

        9                 New Century did not secure mortgages

       10      with enticements of tax abatements, mortgage

       11      credit certificates, payment plans, or interest

       12      rates which are never conferred.

       13                 COUNCILMAN NUTTER:  You need to get

       14      that microphone a little closer.

       15                 MR. BERG:  I think that the author of

       16      the resolution probably meant secured buyers.  But

       17      even as corrected, the statement is untrue.  What

       18      we did do was to qualify each newly-constructed

       19      house for the grant of a real-estate tax

       20      abatement, as provided in Ordinance 1456-A.

       21                 I've heard testimony that Mr. Glancey

       22      is going to assert that with respect to Brown

       23      Street, there were no first-time building permit

       24      applications signed.  We have copies of them.  If

       25      he makes that statement under oath, and I'm sure
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        2      that he'll be put under oath, as I was, we'll

        3      produce those documents.

        4                 We ascertained with the Redevelopment

        5      Authority of Philadelphia the required home buyer

        6      characteristics, which were conditions or

        7      qualification for the allocation of the federal

        8      income tax credits, known as MCCs.  We paid a

        9      substantial legal fee to the law firm representing

       10      the Redevelopment Authority for an opinion, which

       11      confirmed to us that the Redevelopment Authority

       12      would issue tax credits to our buyers post-

       13      closing.

       14                 We advised each buyer at closing of the

       15      procedure which was to be followed in order to

       16      obtain the tax abatement and the MCC.  And I

       17      stress that those are two very different animals.

       18      The mortgage credit certificates were only

       19      available in a window of time between July of '95

       20      and July of '96.  The abatements were available

       21      during the whole time period.

       22                 As further regards the MCCs, that's the

       23      credits, again, not the abatements, New Century

       24      was not permitted to make applications for the

       25      account of any home buyers.  Noel Eisenstat, the
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        2      Executive Director of the Redevelopment Authority,

        3      advised our law firm, Dilworth Paxson, that John

        4      Berg cannot make the application for the home

        5      buyers -- that's a quote.  We were then advised in

        6      writing that the mortgage lender was the only

        7      approved procurer for the MCC application as the

        8      mortgage credit certificate, and that it had to be

        9      the mortgage lender, and not the seller -- that

       10      is, New Century Homes -- who consulted with,

       11      advised, and submitted the home buyer's

       12      applications for the MCCs.

       13                 Although we were not permitted to make

       14      the application or to transmit it to the

       15      Redevelopment Authority for the benefit of the

       16      home buyer, we did write the home buyers six and

       17      seven times pleading with them to complete and

       18      submit their applications.  Again, these are the

       19      MCCs.  And our computer records evidence that

       20      fact.

       21                 Only one person responded, only one

       22      person went through the process.  She obtained her

       23      MCC and she has it to this day.  Nobody else

       24      completely followed the program and nobody else

       25      got a mortgage credit certificate.
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        2                 I urge that you look in the records of

        3      the Redevelopment Authority, obtain the legal

        4      opinion to which I made reference, examine the

        5      Redevelopment Authority's records of receipt of

        6      completed applications for these MCCs, confirm

        7      with Mr. Eisenstat that he specifically forbad me

        8      or my employees from involving themselves in the

        9      application process.  Mr. Eisenstat closed the MCC

       10      program only a year after it was opened.  I

       11      suspect, but I cannot be certain, that there were

       12      virtually no takers due to the complexity of the

       13      application process.

       14                 Finally, when required in previous

       15      litigation to produce evidence of this accusation

       16      -- that accusation is that we offered to confer,

       17      as it were, these credits on buyers -- we retired

       18      the litigant, the plaintiff, by court order to

       19      submit proof that we had, and no such proof was

       20      ever forthcoming.

       21                 In order to understand what went wrong

       22      with regard to the tax abatements, it's first

       23      necessary to understand what should have

       24      happened.  A builder is required to file an

       25      application for a real-estate tax abatement on the
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        2      value of the proposed new construction within 60

        3      days of the date the first building permit is

        4      issued with regard to the house about to be built

        5      on that lot.  Thereafter, no further action is

        6      required or permitted by the builder-seller.  No

        7      further action is required or permitted by the

        8      builder-seller under 1456-A.  That's the law.

        9                 Following the closing on the new home,

       10      the Recorder of Deed records the home buyer's

       11      deed.  The Recorder of Deed then advises the Board

       12      of Revision of Taxes of the fact of this

       13      recording.  The Board of Revision of Taxes then

       14      matches the builder's application with the address

       15      of new home.  And at the point, the BRT (Board of

       16      Revision of Taxes) is supposed to send an owner

       17      occupancy certificate to the home buyer.  After

       18      that home buyer executes the owner occupancy

       19      certificate and returns it to the Board of

       20      Revision of Taxes, an investigation is made with

       21      the Revenue Department to determine whether or not

       22      the new owner qualifies for the exemption.

       23                 Allegations have been tossed about that

       24      New Century Home buyers did not receive their

       25      abatements because John Berg or New Century owed
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        2      the City unpaid taxes.  I have attached as Exhibit

        3      A redacted extract of Ordinance 1456-A.  I urge

        4      you to read it.  It's plain language.  I urge you

        5      to read it very carefully.  The ordinance

        6      identifies the, quote, taxpayer, closed-quote, as

        7      a person who is distinguished from the builder, or

        8      any other persons who are included in the

        9      definition of "applicant."  You will read that it

       10      is the taxpayer -- that is the person who's

       11      real-estate taxes are to be abated -- whose other

       12      tax obligations with the City must be current

       13      before the abatement must be approved.

       14                 I can tell you that I heard testimony

       15      today from people who say they're in terrible

       16      shape because they didn't get their abatement.

       17      With respect to the people who testified, I know

       18      that they didn't have water -- current water

       19      agreements with the City because I was called by

       20      Janet Travolini (ph.) and told that.  And I wrote

       21      to those people.  The letter that was referred to

       22      was a letter that said, Hey, folks, get your water

       23      bills paid, sign your contracts, stop stealing

       24      water from the City.  And nobody responded.

       25                 There is more, however.  The ordinance
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        2      also requires that the Board of Revision of Taxes

        3      give a written statement to each applicant,

        4      explaining what must be done in order to qualify

        5      for the abatement.  Technically, the ordinance

        6      requires that the Board of Revision of Taxes issue

        7      a written conditional approval for every

        8      application.  That's in the ordinance.  I didn't

        9      write the ordinance, but you can read it

       10      yourself.  It's Exhibit A.

       11                 Obviously, the conditions expressed in

       12      the conditional approval would tell the applicant

       13      what must be done in order to remove those

       14      conditions and allow the grant of an abatement.

       15      That's obviously why the legislation was written

       16      this way.  The legislative scheme seems perfectly

       17      clear and not in need after amendment.  If matters

       18      had been conducted as mandated by the ordinance,

       19      each home buyer would have immediately known that

       20      their abatements were being rejected, and they, or

       21      New Century, could have addressed their issues

       22      long before financial problems were created for

       23      the home buyers.

       24                 The Honorable Councilmembers who asked

       25      for this hearing can easily ascertain that the
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        2      records of the BRT revealed that New Century Home

        3      buyers who had not been granted abatements had not

        4      completed their abatement applications.  We asked

        5      for a copy of the record because the law also

        6      requires that the Board give those reports to City

        7      Council annually, and we got a copy of it, and no

        8      applications are there, much less denials.

        9                 Second, the BRT never issued any

       10      conditional approvals as required by law to any

       11      New Century Home buyer, both of whom were

       12      applicants; that is, the home buyer, under the

       13      law, and New Century, were applicants.  The Board

       14      of Revision of Taxes never sent a writing to

       15      anybody whom I know, and certainly not to New

       16      Century, expressing an opinion that those

       17      homeowners would not receive abatements until New

       18      Century's taxes were paid, because if they had, we

       19      would have been in court the next day.

       20                 Again, I suggest to you closely that

       21      you read Exhibit A regarding whose tax liabilities

       22      must be paid as a condition of allowance.

       23                 I will also respectfully suggest to the

       24      committee that they now should ascertain the

       25      further fact that nowhere in New Century sales
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        2      literature is there a suggestion that New Century

        3      would, quote, confer, closed quote, the abatement

        4      for the credit; only that the properties being

        5      offered for sale were qualified.

        6                 The last inaccurate statement in the

        7      resolution is one which asserts that there were

        8      over 75 foreclosures of New Century home buyer

        9      houses.  I respectfully suggest that the author of

       10      this resolution can prove to himself or herself

       11      that the assertion is totally false, simply by

       12      examining records of the Sheriff's Office; the

       13      statement simply is not true.  I suspect that the

       14      Honorable Councilperson who drafted this

       15      resolution was given misinformation from a source

       16      of similar misinformation to other persons,

       17      because the statement is not true.

       18                 Further, as to those persons who've

       19      been exposed to actions in mortgage foreclosure, I

       20      respectfully suggest that this committee should

       21      take the time and trouble to investigate the

       22      unproved allegations in the newspaper.

       23      Subsequently, I'm not going to burden this hearing

       24      with it, I have provided it for you in my written

       25      testimony, and you can read about my investigation
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        2      into the financial affairs of ten persons who

        3      filed for bankruptcy, but I am -- again, it's

        4      written, and I am not going to go into it.

        5                 One of the problems, and this -- we are

        6      knot now coming to the crux of the problem.  The

        7      complexity to which the home buyers were subjected

        8      to because they were caught between mortgage

        9      companies, tax collections, and the law.  At

       10      closing, the home buyers' mortgage payments were

       11      calculated to create a real-estate tax escrow

       12      sufficient to pay the expected real-estate taxes

       13      on the land only.

       14                 After closing, notwithstanding the

       15      reminder which was delivered to every home buyer

       16      at his or her closing, when evidence of approval

       17      of an abatement was not forthcoming in a

       18      reasonable period of time, the homeowners did not

       19      insist on their abatements from the BRT.

       20                 By the way, at least a half dozen, and

       21      maybe a half a dozen, did insist, did get the

       22      abatement, did enjoy the tax relief, and have had

       23      it for the whole three years.  So it isn't true

       24      that they weren't available.  People didn't follow

       25      through.
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        2                 Eventually, the Board of Revision of

        3      Taxes reassessed the homeowners' new homes by

        4      including land and building in the assessment.

        5      However -- and I think anybody who has done any

        6      real-estate business in the city will know this --

        7      when an assessment notice is issued by the City,

        8      it is a virtually incomprehensible document.  Only

        9      a very experienced professional could understand

       10      it.

       11                 The notices, one, were prominently

       12      marked, "This is not a bill, do not pay."  Well,

       13      what do you do with something that says, "This is

       14      not a bill, do not pay"?  I suppose the homeowners

       15      ignored it.

       16                 Because of the difference between

       17      market value and assessment ratios, the new

       18      assessments seemed low in all events, and it was

       19      misleading to the homeowners, but New Century

       20      didn't create the assessments.

       21                 The bill for the new higher assessments

       22      was then sent directly to the mortgage lender, who

       23      had been accumulating in escrow predicated on a

       24      tax bill for land only.  Notwithstanding the fact

       25      that the lenders had underwritten home buyers
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        2      based upon the much lower land-only assessment,

        3      the operators who handled the computers were

        4      controlling individual homeowner accounts, not the

        5      real estate or the mortgage brokers who actually

        6      made the loan and knew the file and knew these

        7      people.

        8                 So the next thing that happened is,

        9      suddenly, the homeowner escrow account gets

       10      charged $1800, for instance, instead of $300.  And

       11      somebody who has a current mortgage suddenly finds

       12      that they have a $1500 delinquency in their escrow

       13      account.

       14                 Then a revised mortgage is sent out.

       15      And the mortgage company says, Well, listen,

       16      fellas, we have 10 months until the next $1800

       17      bill comes due, so I need $1800 in the escrow

       18      account.  You're already short 1500, now you owe

       19      me $3300, and I want it in 2 months before it's

       20      due, so I want it in 10 months, and now you have

       21      the source of the $300, $330 increase.

       22                 But I do want to point something out to

       23      you:  that that increase, in every case, was at

       24      least a year late because the Board of Revision of

       25      Taxes is not so swift as to go in to change the
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        2      vacant land assessments until at least the second

        3      year after they were in the house.  So while it

        4      was not proper that the Board did not give them

        5      their relief for the second and third year, it was

        6      true that they got it for the first.  And the

        7      records will show that.

        8                 As difficult as it is for the

        9      homeowners, the increase in real-estate taxes,

       10      which had been wrongly assessed, was only for that

       11      two-year period.  I don't intend by anything that

       12      I say to minimize the nightmare and the serious

       13      financial impact of these unexpected and improper

       14      higher assessments created.  The analysis is only

       15      intended to explain how the larger payments arose,

       16      their duration, and the true cause.  And the

       17      cause, I suggest to you, and I suggest it to you

       18      as a matter of law and as a matter of fact, is the

       19      failure by the Board of Revision of Taxes to obey

       20      the mandates of their own ordinance.  And the

       21      ordinance is clear.

       22                 COUNCILMAN NUTTER:  Mr. Berg, again,

       23      sorry to interrupt you.

       24                 As I can best ascertain, you have --

       25      before your Exhibit A, it appears that your
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        2      testimony is a good 17 pages.  I believe that you

        3      are maybe now on Page --

        4                 MR. BERG:  8, Councilman.

        5                 COUNCILMAN NUTTER:  What I would like

        6      to suggest, taking somewhat of the prerogative of

        7      the Chair, is that we will incorporation into the

        8      record as if it were read, so you'll have your

        9      full statement in the record.

       10                 But it would be helpful to us, and it

       11      might be helpful to you, if there were more of an

       12      opportunity to ask some questions about some of

       13      the issues that were raised as opposed to a strict

       14      recitation after 17-page document with exhibits.

       15      And so with that -- well, first, we will

       16      incorporate all of your testimony and your

       17      exhibits in the record.

       18                 I need to ask you a couple of questions

       19      and then Councilwoman Tasco has some questions.

       20      And one of them does go back to your testimony.

       21                 On Page 5, which you have already read,

       22      toward the bottom, you say that the BRT never sent

       23      any writing to anyone, certainly not to New

       24      Century, expressing an opinion that those

       25      homeowners would not receive abatements until New
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        2      Century's taxes were paid.  Now, that's from your

        3      testimony.

        4                 Now, tell me again, how long have you

        5      been in the building business?  How long have you

        6      been building houses in the City of Philadelphia?

        7                 MR. BERG:  I have been in the

        8      real-estate in one form or another for 25 years.

        9                 COUNCILMAN NUTTER:  For 25 years.

       10                 MR. BERG:  I built houses in the City

       11      of Philadelphia, starting in late 1993 or early

       12      1994.

       13                 COUNCILMAN NUTTER:  I'm sorry.  You've

       14      been in the real-estate business --

       15                 MR. BERG:  You asked me two questions,

       16      Councilman.  You asked how long I was in the

       17      real-estate business and how long was I building

       18      houses in Philadelphia.  The answer to the first

       19      is 25 years, the answer to the second is since

       20      late '93 or early '94.

       21                 COUNCILMAN NUTTER:  Late '93 or early

       22      '94.

       23                 MR. BERG:  Yes.

       24                 COUNCILMAN NUTTER:  Okay, so you've

       25      been building houses in Philadelphia for close to



                                                            116

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      six years now, maybe six.

        3                 MR. BERG:  No, that's not so.  I

        4      started in late '93, early '94 and stopped in '97,

        5      so it was about three years, three and a half

        6      years.

        7                 COUNCILMAN NUTTER:  Okay.  And all of

        8      your other development for the previous 22 or 23

        9      years was outside of Philadelphia?

       10                 MR. BERG:  No, not all of it.

       11                 COUNCILMAN NUTTER:  Well, does that

       12      mean that some of it was in Philadelphia?

       13                 MR. BERG:  Councilman, I'm perfectly

       14      happy to tell you everything I've done for the

       15      last --

       16                 COUNCILMAN NUTTER:  No, I don't want to

       17      know your life story; I'm just asking you basic

       18      fundamental questions.  You said that you hadn't

       19      started building in Philadelphia until late '93.

       20      Now, that was a statement you made 15 seconds ago,

       21      right?

       22                 MR. BERG:  That's correct, but I have

       23      owned other real estate; I haven't built houses.

       24                 COUNCILMAN NUTTER:  Well, I didn't ask

       25      you about what you owned; I asked you, have you
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        2      built houses in Philadelphia and how long have you

        3      been doing it?

        4                 MR. BERG:  And I answered that.

        5                 COUNCILMAN NUTTER:  Your testimony is

        6      late '93.  You said you've been in the real estate

        7      business for 25 years, right?

        8                 MR. BERG:  Yes.

        9                 COUNCILMAN NUTTER:  Does that encompass

       10      building and other real-estate transactions,

       11      buying and selling of property and the like?  Is

       12      that what you consider part of your real estate

       13      experience for 25 years?

       14                 MR. BERG:  Yes.

       15                 COUNCILMAN NUTTER:  Okay.  And when did

       16      you become familiar with tax-abatement programs as

       17      it related to new construction in Philadelphia?

       18                 MR. BERG:  I'm not entirely certain

       19      from this point in time.  It might have been in

       20      '93, it might have been '94, it might have been

       21      '95.

       22                 COUNCILMAN NUTTER:  Are you familiar

       23      with any tax-abatement programs in the surrounding

       24      counties that you might have come across in your

       25      extensive 25 years of real-estate experience?



                                                            118

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2                 MR. BERG:  No, because I was never in

        3      the single-family home business, and I never had

        4      to --

        5                 COUNCILMAN NUTTER:  I need you to stay

        6      up near the microphone.

        7                 MR. BERG:  Sure.

        8                 COUNCILMAN NUTTER:  Okay.  Well, your

        9      testimony is, as I read it earlier, that the BRT

       10      never sent any notice to anyone.  But as a part of

       11      your exhibit, you quote from one of the sections

       12      on the first page of Exhibit A, C.(1),

       13      Authorization of Exemptions provides that, quote,

       14      any exemption granted by the Board of revision of

       15      Taxes shall, which is underlined, be contingent

       16      upon payment of delinquent taxes.

       17                 Now, what does that mean to you?

       18                 MR. BERG:  Well, Councilman, you didn't

       19      read the whole statement.  It said -- are you

       20      talking about F. (3)?

       21                 COUNCILMAN NUTTER:  I'm talking about

       22      C.(1) on the first page of Exhibit A.

       23                 MR. BERG:  Yes.  And what is your

       24      question, sir?

       25                 COUNCILMAN NUTTER:  Well, it's really
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        2      not so much a question; it's a statement.  I'm

        3      rereading -- or reading into the record, since you

        4      didn't have the opportunity, that you provided as

        5      a part of your testimony clear evidence that you

        6      understand that there is a Section C.(1)

        7      Authorization of Exemptions, shall provide that,

        8      quote, any exemption granted by the Board of

        9      Revision of Taxes shall be contingent upon payment

       10      of delinquent taxes.

       11                 My question was, what does that mean to

       12      you?

       13                 MR. BERG:  Well, I didn't know what it

       14      meant either until I read section F.(3), where it

       15      says that the Board of Revision of Taxes, in

       16      determining whether the exemption shall be

       17      granted, shall inquire of the Department of

       18      Revenue whether the taxpayer is indebted to the

       19      City of Philadelphia for or on account of any

       20      delinquent taxes.  The Board of Revision of Taxes

       21      shall withhold the approval of the application

       22      until the taxpayer pays the delinquent taxes.

       23                 COUNCILMAN NUTTER:  Well, what do you

       24      take yourself to be in this transaction?  Are you

       25      the builder, the developer, the taxpayer, or other
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        2      interested party?  The other part of your exhibit

        3      here in B.(5) in Definition defines applicant as,

        4      quote, a builder, developer, taxpayer or other

        5      interested party.

        6                 Now, which one of those were you when

        7      you built the house?

        8                 MR. BERG:  But, Councilman, neither you

        9      nor I think that I am all four, do we?

       10                 COUNCILMAN NUTTER:  I'm sorry?

       11                 MR. BERG:  Neither you nor I think that

       12      I am all four -- both the builder, the developer,

       13      the tax payer, and the interested party.

       14                 COUNCILMAN NUTTER:  That wasn't my

       15      question.  My question was, which one were you?

       16      Pick one.

       17                 COUNCILMAN DICICCO:  Mr. Berg, pick

       18      one.

       19                 MR. BERG:  I'm the builder.

       20                 COUNCILMAN DICICCO:  Okay.

       21                 COUNCILMAN NUTTER:  Okay, and a

       22      builder's part of the definition of applicant,

       23      correct?

       24                 MR. BERG:  I am one of the parties who

       25      can be defined as an applicant.
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        2                 COUNCILMAN NUTTER:  Okay.  So -- I

        3      mean, what I've taken, I guess, out of the

        4      testimony so far is that either, one, none of the

        5      concerns or allegations, if you will, as presented

        6      either by the Councilwoman or by anyone who's

        7      testified so far, none of those issues are true

        8      and correct.

        9                 MR. BERG:  No, sir.

       10                 COUNCILMAN NUTTER:  And, two, that none

       11      of them are your problem.  I mean, that's what

       12      I've taken out --

       13                 MR. BERG:  I'm sorry, Councilman.  If I

       14      gave that impression, that's a misimpression, and

       15      I apologize for --

       16                 COUNCILMAN NUTTER:  All right.  Then

       17      tell me what your responsibility was in all this.

       18                 MR. BERG:  I apologize for that.

       19                 COUNCILMAN NUTTER:  You don't have to

       20      apologize to me.  Tell me what your responsibility

       21      was in all of this.

       22                 MR. BERG:  Well, my responsibility was

       23      to build a house and sell it with clear title, in

       24      accordance with the undertakings of the agreement.

       25                 COUNCILMAN NUTTER:  Did you have a
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        2      responsibility to help people get a tax abatement

        3      that they might have been eligible for --

        4                 MR. BERG:  Yes, sir.

        5                 COUNCILMAN NUTTER:  -- as first-time

        6      new home buyers?

        7                 MR. BERG:  Yes, sir.  And the people

        8      who asked for my help got it, and they got their

        9      abatements.

       10                 COUNCILMAN NUTTER:  Did they have to

       11      ask?  Or did you provide?

       12                 MR. BERG:  Well, Councilman, how do I

       13      know if somebody needs help unless they ask me.

       14                 COUNCILMAN NUTTER:  Mr. Berg, Mr. Berg,

       15      did you --

       16                 (Audience members respond vocally.)

       17                 COUNCILMAN NUTTER:  Quiet please.

       18                 Mr. Berg, did you or did you not

       19      advertise, as a part of this service that you

       20      provide, which is the service of building houses,

       21      did you or did you not advertise that tax

       22      abatements were available for prospective home

       23      buyers, yes or no?  It's a yes-or-no question.

       24                 MR. BERG:  Please, Councilman.  This is

       25      an inquiry to find out the truth.  I don't
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        2      remember what everything printed said but I think

        3      that --

        4                 COUNCILMAN NUTTER:  Do you ever recall

        5      any time --

        6                 MR. BERG:  Sir, please let me answer

        7      the question, please.

        8                 COUNCILMAN NUTTER:  -- an advertisement

        9      that promoted tax abatements for someone buying

       10      one of your houses?

       11                 MR. BERG:  Absolutely, absolutely.

       12                 COUNCILMAN NUTTER:  Okay.  And --

       13                 MR. BERG:  The presence of the tax

       14      abatement was a great benefit to the home buyer.

       15                 COUNCILMAN NUTTER:  And that would be a

       16      great benefit to any home buyer, wouldn't it?

       17                 MR. BERG:  Any home buyer.

       18                 COUNCILMAN NUTTER:  Okay.  So why did

       19      you make the statement earlier that, How would I

       20      know if someone needed that kind of support or

       21      that kind of help or needed to take advantage of

       22      that kind of provision when it was something that

       23      was automatically available to them subject to an

       24      application?  I mean, what mystery would it be and

       25      what sweat would it be off your brow?
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        2                 MR. BERG:  What happened, Councilman,

        3      is that in the recording process, the Recorder of

        4      Deeds was, at the time we started doing business,

        5      about a year behind in their recording.  The Board

        6      of Revision of Taxes could not issue an abatement

        7      until the deed was recorded.  So frequently, we

        8      would attend a settlement, and nobody would know

        9      or hear from the Board of Revision of Taxes

       10      sometimes for 12, 13, 14 or 15 months.  Over the

       11      succeeding two or three years, that time period

       12      narrowed.

       13                 COUNCILMAN NUTTER:  Well, but isn't

       14      there a form that you fill out at settlement that

       15      allows you to apply for this in the first place?

       16                 MR. BERG:  No, Councilman,

       17      unfortunately, there isn't, and that's --

       18                 COUNCILMAN NUTTER:  Well, when do you

       19      apply?  Maybe you can educate me.  How does this

       20      happen?

       21                 MR. BERG:  Well, it was a part of my

       22      testimony.

       23                 When the first building permit related

       24      to that house is issued, the builder-developer

       25      will sign a form and leave it with L&I.  That's
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        2      where it stays.

        3                 COUNCILMAN NUTTER:  What is this form?

        4                 MR. BERG:  I don't know what it's

        5      called.  I mean, I think it's --

        6                 COUNCILMAN NUTTER:  Does it have

        7      anything to do with the tax abatement?

        8                 MR. BERG:  Yes, sir.  I'm making

        9      reference only to the tax abatement.

       10                 COUNCILMAN NUTTER:  So you fill out a

       11      form with L&I?

       12                 MR. BERG:  Yes.  But it is a piece of

       13      paper that goes to the Board of Revision of

       14      Taxes.  I did not do it myself because I didn't

       15      personally get the building permits, but every one

       16      of our clients files has a copy of such an

       17      application.

       18                 COUNCILMAN NUTTER:  What's the name of

       19      this form?

       20                 MR. BERG:  Councilman, I don't know

       21      what it's called.  I'll be happy to find it and

       22      send it to you.

       23                 COUNCILMAN NUTTER:  How many houses did

       24      you sell?

       25                 MR. BERG:  My estimate is 132.
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        2                 COUNCILMAN NUTTER:  You sold 132 house

        3      us between late '93 and sometime in 1997, and you

        4      cannot remember the name of the form that was a

        5      part of the advertising to entice someone to come

        6      and buy one of these houses, and you have no

        7      recollection whatsoever as to what the name of

        8      that form is.

        9                 MR. ALVA:  The answer stands,

       10      Councilman.  He does not recall it, and that form

       11      was not a part of the advertising.  You've taken

       12      two facts and formed them into one.

       13                 His answer stands; we will submit it to

       14      Council.

       15                 COUNCILMAN NUTTER:  I appreciate that.

       16      I thought his answer was, yes, there was some

       17      advertising that indicated that tax abatements

       18      might be available to people.

       19                 MR. ALVA:  That's correct, but not the

       20      form, and that's what you just referred to.  And

       21      that the form was a part of the advertising.

       22                 COUNCILMAN NUTTER:  I didn't say the

       23      form was a part of the advertising.

       24                 MR. ALVA:  Yes, you did, Councilman.

       25                 COUNCILMAN NUTTER:  I asked a question



                                                            127

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      about, how do you make this application?  Mr. Berg

        3      entered into the record this form and said it was

        4      an L&I form.  Now, just for your information, you

        5      can't see behind you, but I can, there seems to be

        6      rabid disagreement from L&I about this particular

        7      form.

        8                 MR. BERG:  I'm sorry.  I didn't say it

        9      was an L&I form, I didn't say that.  I said it was

       10      signed at L&I.

       11                 COUNCILMAN NUTTER:  Okay.

       12                 MR. BERG:  It was not an L&I form.  I

       13      told you it goes to the BRT L&I.

       14                 COUNCILMAN NUTTER:  Right.

       15                 MR. BERG:  L&I doesn't produce the

       16      form; it's a BRT form.  But you asked me the name

       17      of it.

       18                 COUNCILMAN NUTTER:  Okay, all right.

       19                 MR. BERG:  I don't know the name of the

       20      form.

       21                 COUNCILMAN NUTTER:  All right, fine.

       22      So you filled out the form, it's an L&I form.

       23      Now, is it your testimony that --

       24                 MR. BERG:  I said it is not an L&I

       25      form.
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        2                 COUNCILMAN NUTTER:  I'm sorry.  It's

        3      signed by --

        4                 MR. ALVA:  It's filed at L&I.

        5                 MR. BERG:  It's signed by L&I.

        6                 COUNCILMAN NUTTER:  It's signed by L&I,

        7      it goes to the BRT.  Now, your testimony is what?

        8      That form never made its way to the BRT?  L&I

        9      didn't do what it was supposed to do?  You started

       10      to tell me about the Recorder of Deeds and how it

       11      takes a couple of years.  And I'm lost here, I'm a

       12      little confused.

       13                 What was your role and responsibility

       14      in making sure that houses you built, and may have

       15      possibly on occasion advertised that the tax

       16      abatement may have been available, what was your

       17      role or responsibility in seeing that these

       18      brand-new 132 homeowners had an opportunity to

       19      take advantage of that legal tax abatement?

       20                 MR. BERG:  Whenever a building permit

       21      was applied for, an employee of mine whomsoever it

       22      was, who made the permit application, would at

       23      L&I, but not from an L&I form, pick up a BRT form,

       24      whose name I do not know, and sign that form and

       25      leave it with L&I.
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        2                 It was not an L&I form from that point,

        3      to the end of time, there is nothing else that a

        4      builder-seller does in that process.  It's simply

        5      that he isn't a part of the process.

        6                 COUNCILMAN NUTTER:  Okay.  Councilman

        7      DiCicco and then Councilwoman Tasco.

        8                 COUNCILMAN DICICCO:  Thank you, Mr.

        9      Chairman.

       10                 On the issue of abatement, when you

       11      leave the form off at L&I, do you get an approval

       12      or refusal at that time?

       13                 MR. BERG:  No, you get neither one.

       14                 COUNCILMAN DICICCO:  At no time after

       15      that, do you receive any information as to whether

       16      or not the application was approved or refused?

       17                 MR. BERG:  No, Councilman, because the

       18      time for approval or denial is not yet then,

       19      because it is the person who occupies the

       20      qualified property, those two things have to come

       21      together.  And since there is no buyer --

       22                 COUNCILMAN DICICCO:  But the first

       23      stage in the application process is the builder or

       24      the developer.

       25                 MR. BERG:  Yes.
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        2                 COUNCILMAN DICICCO:  And if the builder

        3      or developer has outstanding delinquent taxes, the

        4      exemption could not go forward to the homeowner or

        5      the purchaser of the property.  And you testified,

        6      I believe, that you became familiar with the tax

        7      abatement process sometime around 1993.

        8                 So my question is, at the time that you

        9      made the applications in 1993 for whichever homes

       10      were being developed, were you -- did you have

       11      delinquent taxes due to the City of Philadelphia?

       12                 MR. BERG:  No.

       13                 COUNCILMAN DICICCO:  When did you

       14      become delinquent with the City of Philadelphia?

       15                 MR. BERG:  I believe it was 1996, but

       16      I'm not certain.

       17                 COUNCILMAN DICICCO:  Were you building

       18      homes in 1996?

       19                 MR. BERG:  Yes, I was.

       20                 COUNCILMAN DICICCO:  Okay.  And at the

       21      time you made application for those homes that you

       22      were building in 1996 for the tax abatement, as

       23      the builder or developer, did you not know then

       24      that you had to clear up your tax delinquent

       25      problems in order to go forward with the
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        2      tax-abatement program?

        3                 MR. BERG:  Councilman, the short answer

        4      to your question is no, because the ordinance,

        5      even today, in 1999, doesn't say that.

        6                 COUNCILMAN DICICCO:  Well, I'm not an

        7      attorney, but the way I read it, it says, and

        8      Councilmember Nutter, we were doing a little

        9      sidebar here, we were asking each other the same

       10      question.  It defines applicant as a builder,

       11      developer, taxpayer, or other interested party

       12      emphasis applied.  And it also says authorization

       13      of exemption provides that any be exemption

       14      granted by the Board of Revision of Taxes shall be

       15      contingent upon payment of delinquent taxes.

       16                 So for three years, from 1993 through

       17      1996, you were building homes, making applications

       18      in some cases for the tax abatement, and you're

       19      testifying now that you don't believe it was your

       20      responsibility to have those tax delinquent

       21      problems cleared so that you could offer the

       22      abatement to the future home buyers?  I don't

       23      understand that.

       24                 MR. BERG:  Well, Councilman, my

       25      testimony is that Section F.(3), which is
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        2      attached, says that the Board of Revision of

        3      Taxes, in determining whether the exemption shall

        4      be granted, shall inquire the Department of

        5      Revenue whether the taxpayer is indebted to the

        6      City for and on account of any delinquent taxes.

        7      The Board of Revision of Taxes shall withhold

        8      approval of the application until the taxpayer

        9      pays the delinquent taxes.

       10                 So the answer to your question is no.

       11                 COUNCILMAN DICICCO:  That, I believe,

       12      if not mistaken, that only happens when the home

       13      buyer is delinquent.  But before that person, the

       14      home buyer, can even make application, you, the

       15      builder, have had to have the exemption --

       16                 (Applause.)

       17                 COUNCILMAN DICICCO:  You, the builder,

       18      had to have approval on the tax-abatement

       19      exemption from the beginning.  And if you don't

       20      have it, they can't apply for it.

       21                 MR. BERG:  I'm sorry, Councilman, but I

       22      respectfully disagree with you.  We never get a

       23      tax exemption.  There is no provision in 1456-A

       24      for a builder to have a tax exemption.  That's

       25      another ordinance entirely.  It has nothing to do
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        2      with this.  There is no tax exemption for a

        3      builder-developer in 1456-A.

        4                 COUNCILMAN NUTTER:  Well, Mr. Berg,

        5      then why don't we talk about --

        6                 COUNCILMAN DICICCO:  Then why do we

        7      make the builder apply in the first place?  I

        8      mean, it obviously has a meeting.

        9                 MR. BERG:  Well, first of all, you're

       10      asking me to tell you why the City Council did

       11      something.  But, obviously, the process has to

       12      start someplace to determine that it is a new home

       13      --

       14                 COUNCILMAN DICICCO:  But if the builder

       15      is tax delinquent, the builder does not qualify

       16      for the tax abatement; therefore, the next party,

       17      which becomes the purchaser of the builder's

       18      development, cannot apply, or they're not entitled

       19      to it.

       20                 MR. BERG:  Councilman, I appreciate

       21      your point of view.  I don't read it that way, my

       22      lawyers don't read it that way, and I guess --

       23                 COUNCILMAN DICICCO:  But why would you

       24      advertise for tax exemption or abatements on new

       25      construction if you didn't have the exemption in
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        2      the first place?

        3                 MR. BERG:  Because I was -- nobody ever

        4      gave a builder the exemption, it wasn't the

        5      builder's exemption.

        6                 COUNCILMAN DICICCO:  You know, Mr.

        7      Berg, you know exactly are what's going on here.

        8      Now, let's be fair.  You know exactly what's going

        9      on here.

       10                 (Applause.)

       11                 COUNCILMAN DICICCO:  Now, you're going

       12      to tell me that it's okay for you to advertise

       13      that there are abatements available to future home

       14      buyers when, in fact, you know that they're not

       15      applicable under the conditions and terms of this

       16      legislation because you did not pay your taxes.

       17      And that is false advertising.  I don't know how

       18      else to call it; it's false advertising.

       19                 (Applause.)

       20                 COUNCILMAN DICICCO:  And you have a

       21      responsibility as a builder to tell people that.

       22                 MR. ALVA:  Councilman, we can go

       23      around, but it seems to me that the clear import

       24      of Mr. Berg's testimony is that his reading and

       25      his attorney's reading of this particular



                                                            135

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      ordinance gave him belief that it was the buyer

        3      who was the taxpayer, and that he himself did

        4      qualify, and that his payment or nonpayment of

        5      taxes was not an issue.

        6                 And I think that if you read this,

        7      there is a great deal of question as to whether or

        8      not he did or did not qualify.  And the fact that

        9      someone did, in fact, receive the abatement,

       10      somebody who did fill the forms out, I would

       11      submit, belies your argument if your argument

       12      because if your argument is correct, then no one

       13      should have been granted the abatement.

       14                 COUNCILMAN NUTTER:  Well, why don't we

       15      talk about another section of the code.

       16                 MR. BERG:  Sure.

       17                 COUNCILMAN NUTTER:  And at the same

       18      time, Mr. Glancey, could you come up for a

       19      second.

       20                 And since Mr. Berg has enjoyed vigorous

       21      representation by his attorney, who I have known

       22      for sometime, but at the same time, we have our

       23      attorney in the room as well.

       24                 (Applause.)

       25                 COUNCILMAN NUTTER:  And at this moment,
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        2      why don't we have the City Solicitor of City of

        3      Philadelphia come forward.

        4                 (Applause.)

        5                 (David Glancey and Stephanie

        6      Franklin-Suber City come forward.)

        7                 COUNCILMAN NUTTER:  Now, Mr. Glancey,

        8      good afternoon.

        9                 MR. GLANCEY:  Good afternoon.

       10                 COUNCILMAN NUTTER:  There's been a fair

       11      amount of discussion about a couple sections of

       12      the Philadelphia Code, and I'd like to talk about

       13      a different section of the Philadelphia Code,

       14      Section 19-1303(4), which is authorization to

       15      offer exemption from real-estate taxes on new

       16      construction of residential properties.

       17                 Are you familiar with that section of

       18      the code?

       19                 MR. GLANCEY:  Yes, I am, Councilman.

       20                 I should perhaps introduce myself.

       21                 COUNCILMAN NUTTER:  Please do.

       22                 MR. GLANCEY:  My name is David Glancey

       23      and I am Chairman of the Philadelphia Board of

       24      Revision of Taxes.

       25                 COUNCILMAN NUTTER:  Okay.  Now, Mr.
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        2      Glancey, in that same section, there is a letter

        3      C., Authorization of Exemptions, (1.), and that

        4      reads that persons undertaking residential

        5      construction of new dwelling units.

        6                 Now, that means the builder, doesn't

        7      it?

        8                 MR. GLANCEY:  Yes.

        9                 COUNCILMAN NUTTER:  Okay.  Persons

       10      undertaking residential construction of new

       11      dwelling units within the definition contained in

       12      this section within any of the foregoing eligible

       13      areas may apply for, and the Board of Revision of

       14      Taxes may grant a real-estate tax exemption upon

       15      such new residential construction in the amount

       16      and in the manner hereinafter provided on the

       17      condition that any exemption granted by the Board

       18      of Revision of Taxes shall be contingent upon the

       19      filing of a certificate of owner occupancy, as

       20      hereinafter provided, and payment of delinquent

       21      taxes, charges, fees, rents or claims, or

       22      compliance with any agreement to pay that he may

       23      have entered into pursuant hereto.

       24                 Now, as the Chairman of BRT, is it your

       25      understanding, if not your opinion, that that
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        2      particular section applies to the builder?

        3                 MR. GLANCEY:  Certainly.  It applies to

        4      the applicant, it applies to the owner of record

        5      at the time the application was made.  It applies

        6      to both.

        7                 COUNCILMAN NUTTER:  Now, there's

        8      another section, Section F., Procedure for

        9      Obtaining Exemption.  And that reads, number one,

       10      at the time a building permit for residential

       11      construction is applied for, the Department of

       12      Licenses and Inspections shall notify the

       13      applicant by a printed notice of the possibility

       14      of a tax exemption under this ordinance.

       15                 Now, let me stop there for a second.

       16      The building permit is applied for by whom?

       17                 MR. GLANCEY:  Well, that can be a

       18      number of folks.  It could be an architect, it

       19      could be the owner it could be the builder-

       20      developer him or herself.  However, there is a

       21      notice upon application for a building permit.

       22                 COUNCILMAN NUTTER:  So would it

       23      normally be the person who's going to occupy the

       24      house, do they usually go for the building

       25      permit??
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        2                 MR. GLANCEY:  Never -- very rarely.  I

        3      shouldn't say "never."  But I just can't imagine a

        4      set of circumstance where the ultimate purchaser

        5      would be applying for that.

        6                 COUNCILMAN NUTTER:  All right.  And it

        7      then says that within 60 days of the date that the

        8      building permit is issued, the applicant shall

        9      apply to the Board of Revision of Taxes for an

       10      exemption.

       11                 Now, are most houses built in 60 days?

       12                 MR. GLANCEY:  I would say not.

       13                 COUNCILMAN NUTTER:  So that's still

       14      talking about the builder or developer or

       15      architect or somebody because --

       16                 MR. GLANCEY:  Correct.

       17                 COUNCILMAN NUTTER:  Because there is

       18      usually not an occupant sitting down and having

       19      dinner 60 days from the day a building permit is

       20      pulled, until now we're having Thanksgiving; is

       21      that right?

       22                 MR. GLANCEY:  That's correct.

       23                 COUNCILMAN NUTTER:  All right.  So why

       24      don't you tell us, from the BRT perspective, what

       25      is the process, what's supposed to happen, your
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        2      understanding of the law?

        3                 MR. GLANCEY:  Sure.

        4                 COUNCILMAN NUTTER:  And what happens,

        5      apparently, with everyone else who does the right

        6      way?

        7                 MR. GLANCEY:  I'd be happy to do that

        8      and glad to have the opportunity to straighten out

        9      what I think was a mischaracterization of the

       10      process.

       11                 Under a normal set of circumstances,

       12      the builder-developer will have -- or whomever,

       13      architect -- will have gotten the building

       14      permit.  Within 60 days, they will make

       15      application at the BRT.  The applications are at

       16      the BRT.  They get an application from us, they

       17      can call us, they can come in, whatever.  They'll

       18      make an application with us.

       19                 On the face of the application, when we

       20      get it back, if it meets the initial requirements

       21      of the ordinance -- which is basically timing,

       22      that you file the application within 60 days from

       23      pulling the building permit -- we accept it.  We

       24      then send it to the Department of Revenue.  We

       25      don't send physically the application, but the
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        2      information is sent to the Department of Revenue.

        3                 COUNCILMAN NUTTER:  Let's back up here

        4      because there were some questions about the

        5      process.

        6                 First, is there anything on this

        7      application that explains what it's about or what

        8      you're supposed to do or what you get?

        9                 MR. GLANCEY:  I have one here, sure,

       10      sure.

       11                 COUNCILMAN NUTTER:  Okay.  Now, we've

       12      hear testimony that a form was signed by an L&I

       13      person which is supposed to somehow work its way

       14      to the BRT.  Now, is that correct?

       15                 MR. GLANCEY:  That doesn't happen, no.

       16      I -- maybe what was meant was that after the

       17      building permit is pulled, L&I's building permit

       18      application could direct them to the BRT.  That

       19      may be what was meant, I don't know.

       20                 But there is no such process that I'm

       21      aware of here, and --

       22                 COUNCILMAN NUTTER:  So in procedure F,

       23      if I'm understanding this --

       24                 MR. GLANCEY:  Right.

       25                 COUNCILMAN NUTTER:  -- you pull your
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        2      building permit, L&I may provide some notice to

        3      the builder somewhere, that's the next sentence.

        4                 MR. GLANCEY:  Right.

        5                 COUNCILMAN NUTTER:  But the next

        6      sentence is, within 60 days of the date that the

        7      building permit is issued, the applicant shall

        8      apply to the Board of Revision of Taxes for an

        9      exemption.

       10                 MR. GLANCEY:  Right.

       11                 COUNCILMAN NUTTER:  So let me

       12      understand this.  You go get your building permit

       13      and then you, the person who got the building

       14      permit, have a responsibility, under the code, to

       15      now walk yourself around to the BRT within 60 days

       16      and apply.

       17                 MR. GLANCEY:  That's correct.

       18                 COUNCILMAN NUTTER:  Is that right?

       19                 MR. GLANCEY:  Yes.

       20                 COUNCILMAN NUTTER:  Okay, proceed.

       21                 MR. GLANCEY:  Okay.  So we are now at

       22      the stage where that application is before us.  If

       23      it meets the face of the ordinance, we then send

       24      it to the Department of Revenue for what is call a

       25      revenue check, a 1202 check, which simply is that
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        2      Revenue looks to see if any fees, delinquencies,

        3      license fees, delinquent taxes, water and sewer,

        4      or rents are owed by the applicant.  And that's

        5      the person who has signed this particular

        6      application.  Revenue does that check.

        7                 And under the normal course of things

        8      if it comes back and says that person is fine,

        9      that there are no delinquencies, what the Board of

       10      Revision of Taxes does is then notify the

       11      applicant that their record has been checked, it

       12      is fine.  We are granting you, Mr. Developer, this

       13      abatement.  And this abatement -- if, for

       14      instance, you have 10 or 15 lots, you can sell

       15      these properties, these 10 or 15 lots, with the

       16      buildings on them when you do it.  And the month

       17      after the settlement, as you sell these off, the

       18      owner-occupant will get a three-year tax

       19      abatement.

       20                 And what we actually do in most cases

       21      is send to those folks who have been granted this

       22      abatement a set of three certificate of owner

       23      occupancy certificates to be given at the

       24      settlement table to the owner-occupant as they buy

       25      the home, and are told that when they are -- each
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        2      year, you send one of these back to the Board of

        3      Revision of Taxes.

        4                 That's the process.  That's how it

        5      works 99 percent of the time.

        6                 Now, let me go, if you don't mind,

        7      Councilman, to the bad process, where someone is

        8      not clean, so to speak, where a developer or

        9      whoever the applicant is, the revenue check comes

       10      back and states, no, there are delinquencies.

       11                 Well, what happens here?  How does that

       12      person know? is probably the best question.

       13                 The BRT sends out a letter, and I have

       14      copies of letters here and I have applications

       15      here, which I'd love to share with you.  The BRT

       16      sends out a letter to that applicant, and says, We

       17      have been informed -- I'm paraphrasing -- by the

       18      Department of Revenue that you are delinquent in

       19      X, Y, or Z.  We spell out what it is they've said

       20      you're delinquent in.  And we say in bold print,

       21      Don't call us to get this fixed, you call the

       22      Department of Revenue.  'Cause the Department of

       23      Revenue's not going to release this information

       24      until you, who is responsible for the delinquency,

       25      gets it fixed with the Department of Revenue.
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        2                 And if that happens, the Department of

        3      Revenue will then release it.  And this happens

        4      every day of the week and every month of the

        5      year.  If it doesn't happen, if this person

        6      doesn't get it fixed, no abatement.

        7                 COUNCILMAN NUTTER:  Well, let me ask

        8      this question.  And the procedure, I guess, you

        9      were describing, is that covered by in the code

       10      F.(2), which talks about the Board of Revision of

       11      Taxes shall determine whether exemptions shall be

       12      granted, the BRT shall forward a copy of the

       13      approved request for exemption to the applicant.

       14      At the same time, the Board of Revision of Taxes

       15      shall notify the applicant that the grant of

       16      exemption is contingent upon the receipt of a

       17      certificate of owner occupancy, as hereinafter

       18      provided, and payment of delinquent taxes,

       19      charges, fees rents or claims.

       20                 MR. GLANCEY:  That is correct.

       21                 COUNCILMAN NUTTER:  Now, I go in and

       22      get my building permit on November 1st.  I have 60

       23      days to apply.  I apply on November 15th.  The BRT

       24      looks at it, sends it over to Revenue, Revenue

       25      sends it back -- bad news.
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        2                 MR. GLANCEY:  Right.

        3                 COUNCILMAN NUTTER:  You send a notice

        4      to the applicant --

        5                 MR. GLANCEY:  That's correct.

        6                 COUNCILMAN NUTTER:  -- on December

        7      10th.  You have a problem here, you owe taxes,

        8      you're not eligible for the exemption.  Applicant

        9      ignores notice, house is being built, advertising

       10      is placed.

       11                 MR. GLANCEY:  Right.

       12                 COUNCILMAN NUTTER:  Are you saying that

       13      as a result of this process, a builder could

       14      advertise either specifically or generally about

       15      houses that they are building, that a tax

       16      exemption could be available, and by the time a

       17      prospective buyer comes along, the builder already

       18      knows that they are not eligible for that tax

       19      exemption?

       20                 MR. GLANCEY:  Under that hypothetical,

       21      yes.  And if under that hypothetical and if the

       22      builder still is marketing the house, saying you

       23      have a tax exemption, it's clearly misleading.

       24                 COUNCILMAN NUTTER:  Madam Solicitor?

       25                 (Stephanie Franklin-Suber comes
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        2      forward.)

        3                 COUNCILMAN NUTTER:  Would you identify

        4      yourself for the record, please.

        5                 MS. FRANKLIN-SUBER:  Good evening.  My

        6      name is Stephanie Franklin-Suber.  I'm the City

        7      Solicitor for the City of Philadelphia.

        8                 COUNCILMAN NUTTER:  Miss Suber, in your

        9      capacity and as designated by the City Charter,

       10      are you the attorney and provider of legal advice

       11      for City Council?

       12                 MS. FRANKLIN-SUBER:  Yes.

       13                 COUNCILMAN NUTTER:  You also provide

       14      advice to the City Administration?

       15                 MS. FRANKLIN-SUBER:  Yes.

       16                 COUNCILMAN NUTTER:  Do you also provide

       17      advice to all boards and commissions?

       18                 MS. FRANKLIN-SUBER:  Yes.

       19                 COUNCILMAN NUTTER:  You heard Mr.

       20      Glancey's response to the questions that were

       21      asked.  Do you support the position that Mr.

       22      Glancey's taken in terms of the interpretation of

       23      the Philadelphia Code, specifically at Sections

       24      19-1303, and the discussions we've had about those

       25      sections and their interpretation by the Board of



                                                            148

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      Revision of Taxes?

        3                 MS. FRANKLIN-SUBER:  Yes.  Before Mr.

        4      Glancey testified, we discussed these provisions

        5      of the Philadelphia Code.

        6                 COUNCILMAN NUTTER:  So from the City

        7      Solicitor's perspective, there is no question as

        8      to the responsibility of the builder in this

        9      process, from the time of pulling a building

       10      permit to time of securing the necessary forms to

       11      applying for a tax exemption, as well as if that

       12      exemption request is rejected and what that

       13      builder's responsibility is going forward?

       14                 MS. FRANKLIN-SUBER:  In my judgment,

       15      the language in the code is clear.

       16                 COUNCILMAN NUTTER:  So from your

       17      perspective, there is no confusion.

       18                 MS. FRANKLIN-SUBER:  From my

       19      perspective, the language in the code is clear in

       20      terms of who has the responsibility to apply for

       21      the exemption.

       22                 COUNCILMAN NUTTER:  It is the builder?

       23                 MS. FRANKLIN-SUBER:  And Mr. Glancey's

       24      testimony covered that.

       25                 COUNCILMAN NUTTER:  And it is the
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        2      builder.

        3                 MS. FRANKLIN-SUBER:  That's correct.

        4      The person that is undertaking the residential

        5      construction of new dwelling units.

        6                 MR. GLANCEY:  Councilman Nutter?

        7                 COUNCILMAN NUTTER:  Yes?

        8                 MR. GLANCEY:  Would you mind if I took

        9      30 seconds to just give you a sense of the

       10      application that we've done.

       11                 And I will state, and I have never said

       12      to Mr. Berg -- in fact, I've never met Mr. Berg

       13      before in my life, I wouldn't have known him had

       14      he not been at the table -- that there were no

       15      applications filed for the Brown Street

       16      properties.  There were applications filed for the

       17      Brown Street properties.  They were turned down,

       18      as far as I know.

       19                 COUNCILMAN DICICCO:  Who were the

       20      applications filed by?

       21                 MR. GLANCEY:  Timothy Chandler is the

       22      name, but let me give you the full --

       23                 COUNCILMAN DICICCO:  They were home

       24      buyers?

       25                 MR. GLANCEY:  406 Brown Street, I'll
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        2      use that address.  Brown Street Associates, New

        3      Century Homes, Inc.  Brown Street Associates is

        4      the owner of record.  The general partner's name

        5      was New Century Homes, Inc. and the applicant's

        6      name, the person who actually filed it, was

        7      someone by the name of Timothy Chandler.

        8                 It was filed in February of '97.  It

        9      was then sent to Revenue, and Revenue sent it back

       10      to us in early February 1998, saying that there

       11      were water and sewer taxes and self-assessed

       12      business taxes that were non-registered.

       13                 On February 17, 1998 we sent a letter

       14      to Brown Street Associates, 121 Coulter Avenue,

       15      Ardmore, PA re that location, because that's the

       16      name that's on the application.  There's no

       17      homeowner on the application, there's no ultimate

       18      purchaser on the application.  It was that

       19      person.  And the owner of record on the

       20      application was Brown Street Associates.

       21                 And we sent that letter February 17,

       22      1998.  And as I stated to you, in bold print, it

       23      says to fix it up with Revenue, don't call us.

       24      And to my knowledge -- now, I'm not Revenue, but

       25      to my knowledge, that not has been corrected.
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        2                 COUNCILMAN DICICCO:  Does the

        3      information you have front of you indicate the

        4      dates on which the water taxes were delinquent?

        5      From how far back do they go?

        6                 MR. GLANCEY:  I don't believe it does.

        7      No, we just get a single statement from an

        8      assessor in the office of the Department of

        9      Revenue that says this is delinquent and this is

       10      delinquent.  There's a series -- like a checklist

       11      of various possible things that could be

       12      delinquent.

       13                 COUNCILMAN DICICCO:  Do you have an

       14      amount?

       15                 MR. GLANCEY:  Pardon me?

       16                 COUNCILMAN DICICCO:  Do you know the

       17      amount?

       18                 MR. GLANCEY:  I don't believe there's a

       19      number on it.

       20                 COUNCILMAN DICICCO:  Okay, just the

       21      fact that there were delinquencies.

       22                 MR. GLANCEY:  And I would just like to

       23      let all of Council people here know, I have every

       24      application that we think has ever been filed by

       25      any of these entities in the nine developments,
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        2      maybe ten, possibly ten developments.  I have

        3      every one of them with me today in case anybody

        4      wants to take a look at them or to question any

        5      specific property.

        6                 COUNCILWOMAN TASCO:  Were they all

        7      refused?

        8                 MR. GLANCEY:  No, they were not.  And

        9      the reason some of them not refused, quite

       10      frankly, was because the entity that filed it was

       11      not a delinquent entity.

       12                 Can I have that sheet of paper,

       13      please?

       14                 In fact, you have this kind of arcane

       15      chart in front of you.  I'll try to explain it

       16      real quickly.  It's this chart that I sent up

       17      earlier.  It's four pages, and very quickly --

       18                 MR. ALVA:  Can we have a copy of this

       19      chart?

       20                 MR. GLANCEY:  Sure.

       21                 COUNCILMAN NUTTER:  Certainly.

       22                 MR. GLANCEY:  I tried to make this very

       23      simple by not putting in a lot of addresses and

       24      numbers down.  But, as you can see, the legend on

       25      the left-hand side indicates the location of the
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        2      property.  And I used the names of the

        3      developments, Councilwoman Tasco, as you described

        4      them earlier in your letter to me, so that they

        5      would work the same -- Brown Street Development,

        6      Champloss, etc., etc.

        7                 And the applications approved.  We can

        8      go very quickly.  There were no applications

        9      approved for Brown Street, and there 18 that were

       10      disapproved, probably for the reason that I

       11      espoused when I went through that one particular

       12      application.

       13                 For Champloss -- well, you can read

       14      them.  But for Champloss, Hutchinson, Affordable

       15      Residences, there were 11 applications approved,

       16      and none that were disapproved.  For Affordable

       17      Residences, all seemed to come back from the

       18      Department of Revenue.  Again, we wouldn't move

       19      them, unless Revenue told us they were okay.

       20      Affordable Residences seemed to be always an

       21      entity that was not delinquent.  I don't have any

       22      way of cross-checking who Affordable Residences is

       23      or who Brown Street Associates is or other names

       24      that might have been used by somebody.

       25                 Now, number three, which I find very
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        2      interesting also, Affordable Residences had nine

        3      applications, and there were four individual

        4      applications, for a total of thirteen.  There were

        5      still two that were not approved.  They were two

        6      individuals, and my understanding is that they, in

        7      fact, came up delinquent.  Why they were filed in

        8      an individual's name, I really have no idea, but

        9      they weren't filed until that person was in the

       10      house, I can assure you.

       11                 COUNCILMAN NUTTER:  Councilman DiCicco?

       12                 COUNCILMAN DICICCO:  Thank you, Mr.

       13      Chairman.

       14                 MR. GLANCEY:  I think it's pretty

       15      self-explanatory.

       16                 COUNCILMAN DICICCO:  Thank you.

       17                 Mr. Glancey, so that I'm reading this

       18      correctly, on Page 1, left-hand side, Applications

       19      Approved, under Brown Street, 0.  Applicant:

       20      Brown Street Associates.  Applications not

       21      approved: 18.

       22                 MR. GLANCEY:  Correct.

       23                 COUNCILMAN DICICCO:  What was the

       24      reason those 18 were not approved?

       25                 MR. GLANCEY:  I just used the sample to
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        2      say that they were delinquent in water and sewer

        3      taxes.  So I believe that might carry through all

        4      of them.

        5                 COUNCILMAN DICICCO:  Right.  So correct

        6      me if I'm wrong, at the time that Brown Street

        7      Associates made application for the abatement,

        8      they were not approved because of delinquent water

        9      and sewer.

       10                 MR. GLANCEY:  Correct.

       11                 COUNCILMAN DICICCO:  Which means that

       12      there was not a house -- a property on that site

       13      yet.

       14                 MR. GLANCEY:  Probably not.

       15                 COUNCILMAN DICICCO:  So that the

       16      homeowner -- I mean, it couldn't have been

       17      incurred by somebody who bought a property two

       18      years later or whatever time it took to build, so

       19      it had to be delinquent bills that were either

       20      incurred by Brown Street Associates, or Brown

       21      Street Associates bought the land with those

       22      delinquent taxes.

       23                 MR. GLANCEY:  Correct.

       24                 COUNCILMAN DICICCO:  And whatever the

       25      deal was.
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        2                 MR. GLANCEY:  Right.

        3                 COUNCILMAN DICICCO:  So these are not

        4      bills that were incurred by property owners that

        5      are now living on Brown Street.

        6                 MR. GLANCEY:  Right.  That -- and as I

        7      said, the application will show you that the owner

        8      of record was Brown Street Associates at the time

        9      the application was titled.

       10                 There's a little snapshot at the bottom

       11      of the first page which shows you that our

       12      universe, as we know it, and I hope there aren't

       13      more, but we checked everything we thought we

       14      could check.  Our universe was 159 applications,

       15      of which 87 were approved and 72 were disapproved.

       16                 And it's not because, as Mr. Berg's

       17      counsel is saying, that, you know, because you

       18      approved some, wouldn't that mean you should

       19      approve all?  Of if you should disapprove some,

       20      you should do -- of course not.  Each entity is a

       21      different entity.  When you look at each entity,

       22      if Revenue releases it, we will grant it.  If

       23      Revenue does not, then we will not.

       24                 COUNCILWOMAN TASCO:  And that's based

       25      on the financial status?
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        2                 MR. GLANCEY:  On the delinquencies or

        3      fees, or whatever might be owed by them.

        4                 COUNCILWOMAN TASCO:  I don't know if

        5      anyone's here from Revenue but maybe the Law

        6      Department can answer this question.

        7                 How would we know that the same parties

        8      are these entities?  Brown Associates, Affordable

        9      Residences, Affordable Residences, would we know

       10      that they're one and the same or that the

       11      principals are a part of one and the same?

       12                 And who is Timothy Chandler?

       13                 MS. FRANKLIN-SUBER:  Councilwoman

       14      Tasco, let me try to answer.  Generally speaking,

       15      ordinarily, we would not know.  But one of the

       16      reasons I'm here is because, as a result of this

       17      situation, I want to make it absolutely clear,

       18      particularly to the homeowners in the audience,

       19      that the Law Department has undertaken enforcement

       20      activity.  And one of the things that we've done

       21      is conduct extensive due diligence to try to

       22      figure out the extent to which there are a variety

       23      of different entities related to Mr. Berg in light

       24      of some of the issues that have been brought to

       25      our attention.
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        2                 So in the ordinary course, we would not

        3      know.  At this point, based on information that we

        4      have as a result of our due diligence, we have

        5      instituted a variety of tax enforcement measures,

        6      including trying to collect on the taxes that

        7      Mr. Berg owes to the City of Philadelphia, whether

        8      it's business taxes or what have you.

        9                 COUNCILWOMAN TASCO:  Earlier, I don't

       10      know if you heard the testimony of State

       11      Representative Curtis Thomas, he mentioned that

       12      some of the corporations doing business in the

       13      City that were not registered with the State.  How

       14      can the City of Philadelphia, and maybe when this

       15      thing first starts with City Planning or some

       16      department, how -- do we have a way to check, or

       17      do we check to see if it's a registered

       18      corporation to do business in the State of

       19      Pennsylvania?

       20                 MS. FRANKLIN-SUBER:  Under these

       21      circumstances -- let me try to answer your

       22      question a different way.

       23                 The concern here is the extent to which

       24      as government, whether at a local level, State

       25      level, or federal level, we are taking all steps
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        2      that we can take in view of the fact that

        3      fundamentally -- unfortunately, this is a private

        4      dispute between the developer and the homeowners,

        5      but relief can we provide through our enforcement

        6      and investigatory powers to assist the homeowners.

        7                 One of the things that I am going to do

        8      is, in my capacity as City Solicitor, formally

        9      request that the State Attorney's Office, the

       10      Attorney General's Office conduct an

       11      investigation.  We have been in communication with

       12      the United States Attorney's Office.

       13                 And on a local level, we are still in

       14      the process, through our Code Enforcement Unit,

       15      through our Tax Unit, and through all of the other

       16      agencies that we represent, trying to take a more

       17      concerted, coordinated view of Mr. Berg and his

       18      activities within the City of Philadelphia to

       19      determine the extent to which he is in compliance

       20      with applicable law.

       21                 COUNCILWOMAN TASCO:  Just let me ask

       22      this question of you, and then Councilman DiCicco

       23      has a question relative to the certificates.  But

       24      as a result of this situation, as we discussed

       25      sometime earlier relative to these hearings, we
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        2      will look at what measures the City will take as a

        3      result of this situation to see how we protect our

        4      citizens in the future.

        5                 MS. FRANKLIN-SUBER:  Yes.

        6                 COUNCILWOMAN TASCO:  Thank you.

        7                 MS. FRANKLIN-SUBER:  Yes, absolutely.

        8                 COUNCILMAN DICICCO:  Thank you, Madam

        9      Chair.

       10                 My question is for both Ms. Suber and

       11      Mr. Glancey.  I'll give them a minute to wrap up

       12      their conversation there.

       13                 COUNCILWOMAN TASCO:  While they're

       14      consulting each other, could you tell me, who is

       15      Timothy Chandler?

       16                 MR. BERG:  Council Lady, before I

       17      answer any other questions, I want to talk to my

       18      lawyer for a moment.

       19                 COUNCILMAN DICICCO:  Mr. Glancey, while

       20      Mr. Berg is speaking to his attorney about

       21      Councilwoman Tasco's question, I want to --

       22                 MR. ALVA:  Can we be excused?

       23                 COUNCILMAN DICICCO:  I want to cut to

       24      the heart of the matter hear, at least as it

       25      relates to the tax abatement.  There are a number
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        2      of issues here today:  quality of work, unfinished

        3      work, what have you.  But I really want to get to

        4      the tax abatement issue.

        5                 MR. GLANCEY:  Yes.

        6                 COUNCILMAN DICICCO:  Of the 72

        7      properties that were not approved with the tax

        8      abatement, just for the moment, I'm going to

        9      assume that they were not approved because there

       10      were outstanding taxes due on all 72 of those

       11      properties.  And I assume that it was the

       12      developer who was delinquent, 'cause most of these

       13      cases, I'm sure not all of them, there was not a

       14      home on it, so you can't fault the homeowner for

       15      not paying his or her or her taxes.

       16                 MR. GLANCEY:  We'll make that

       17      assumption, right.

       18                 COUNCILMAN DICICCO:  Okay.  I

       19      understand what the statute provides, that the

       20      first step in the process is that the developer

       21      make application within the 60 days, and if the

       22      developer's approved, they can then pass that

       23      abatement onto the home buyer, property purchaser,

       24      or what have you.

       25                 Is there any way, and I guess Miss
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        2      Suber needs to be involved in this conversation,

        3      since the developer advertised, and we can argue

        4      that he advertised for all of them, did he

        5      advertise for some of them, but again, we'll

        6      assume that he advertised for all of these 72

        7      properties, that there was a tax abatement that

        8      was available.  People, in good faith, take out a

        9      mortgage, buy a home, base their payment of the

       10      mortgage on the tax abatement, meaning that they

       11      would not have to pay as much a month for at least

       12      the first three years because there's an abatement

       13      that was applicable here.

       14                 They buy the home, they subsequently

       15      find out that, through no fault of theirs, the

       16      abatement is not afforded to them.  This is false

       17      advertising, deceit, whatever you want to call it.

       18                 Is there a way that we, as a City

       19      government, can provide the three-year tax

       20      abatement for these homeowners who were unjustly,

       21      unduly and unfairly solicited and may have made

       22      that decision to buy the home because of the tax

       23      abatement and other issues?  And maybe that wasn't

       24      the main objective here or the main reason for

       25      buying, but it certainly was something that they
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        2      understood they were entitled to.

        3                 What can we do what do?  What do we

        4      need to do to give these folks the three-year

        5      abatement that they're entitled to?

        6                 And we've had some discussion about

        7      this in the past, and there's been communications

        8      between the offices, but for the record, I'd like

        9      to get to the heart of this.

       10                 Thank you.

       11                 MS. FRANKLIN-SUBER:  Councilman

       12      DiCicco, let me answer this.  First of all, let me

       13      start by saying that we can't give you an easy

       14      answer to that question at this point.

       15                 Generally speaking, on the face of the

       16      ordinance, where the developer is delinquent in

       17      terms of taxes, and if you look at other taxpayers

       18      who may unfortunately get involved in similar

       19      situations, on its face, we would not have the

       20      ability to simply grant the abatement.  But what

       21      we have decided we will do, through the

       22      combination of the Law Department, the Revenue

       23      Department, and BRT, is try to sit down and figure

       24      out if there is, in fact, something that we can

       25      do.  So it's not -- I don't want to give you an
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        2      easy answer and simply say there is nothing that

        3      we can do.

        4                 On the face of the ordinance and

        5      looking at it from the standpoint that we want to

        6      treat all taxpayers consistently.  And ordinarily,

        7      when a developer is delinquent and the taxpayer or

        8      the owner, the ultimate owner of the property, is

        9      affected, we do not grant the abatement.

       10                 Are there circumstances that we might

       11      be able to take into account or procedural

       12      approaches that we can suggest to the homeowners?

       13      Those are some things that we are going to

       14      consider.

       15                 COUNCILMAN DICICCO:  Thank you.

       16                 MS. FRANKLIN-SUBER:  We have some ideas

       17      but nothing that we are ready to share at this

       18      point.

       19                 COUNCILMAN DICICCO:  Okay, thank you.

       20      I appreciate your candor.  Thank you.

       21                 COUNCILWOMAN TASCO:  Donna?

       22                 COUNCILWOMAN MILLER:  Thank you.

       23                 Can you tell me how a unit gets built

       24      and people move in without a water meter?  I mean,

       25      wouldn't code --
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        2                 COUNCILWOMAN TASCO:  Could we get

        3      someone from the Water Department to come forward,

        4      please?

        5                 (Water Department witness comes

        6      forward).

        7                 COUNCILWOMAN MILLER:  If I took my

        8      water meter out, you'd be charging me with theft

        9      of water, so what's going on here?

       10                 MR. KISHINCHAND:  Good evening.  My

       11      name is Kumar Kishinchand, Water Commissioner for

       12      the City of Philadelphia.

       13                 And as I heard the question dealing

       14      with water meters as well as perhaps revenues, I

       15      have Denise Garrett, who's the Chief of Water

       16      Revenue Bureau with me, in case, you know, you

       17      have questions that she can answer, as well as

       18      Brian Mohl, who's our Capital Program Manager in

       19      the Water Department.

       20                 If you could repeat your question

       21      again, perhaps I can respond.

       22                 COUNCILWOMAN MILLER:  We had a

       23      homeowner testify that her house lacked a water

       24      meter.  And I would think, according to

       25      inspections, City codes, etc., that that couldn't
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        2      happen.

        3                 So I guess I could ask you, is it usual

        4      -- or how unusual or how usual is it that a new

        5      home will be built or a new dwelling, period, will

        6      be built without water meters?

        7                 MR. KISHINCHAND:  Usually, the

        8      developer when he builds the home calls us when

        9      the development is ready and the house is ready

       10      for occupancy to come in and install the water

       11      meter.  They will not get an occupancy permit

       12      until the water meter is installed.

       13                 So I'm not quite sure exactly what

       14      might have happened in this case if she didn't get

       15      it.

       16                 COUNCILWOMAN MILLER:  Okay.  Were you

       17      here earlier?  'Cause we have some testimony that

       18      says that the young lady did state that she

       19      doesn't have a water meter, and I just can't

       20      understand why.

       21                 COUNCILMAN DICICCO:  I'm sure the

       22      Commissioner would gladly take her address and

       23      make sure --

       24                 (Laughter.)

       25                 COUNCILMAN DICICCO:  Be careful what
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        2      you wish for, you may get it.

        3                 COUNCILWOMAN MILLER:  I guess --

        4                 MR. KISHINCHAND:  I think your other

        5      question was, is it usual?  We have come across a

        6      number of situations where there is no water meter

        7      that has been installed in there, and it's only by

        8      chance that we find out when the meter-reader goes

        9      there or there's some other water-related problem

       10      that we need to get to the property that we find

       11      out.

       12                 So occasionally, things probably fall

       13      through the cracks.

       14                 COUNCILWOMAN MILLER:  Okay.  I just

       15      wanted to ask that question because I tend to

       16      agree with Representative Curt Thomas, who was

       17      here earlier.  And he said that he believed that

       18      Mr. Berg has some partners working somewhere to

       19      help him out, 'cause I just don't know how that

       20      could actually happen.

       21                 (Applause.)

       22                 COUNCILWOMAN MILLER:  I mean, I know

       23      things slip through the crack, but this is new

       24      construction, L&I, whomever, the other agencies

       25      come out and do inspections.  I helped renovate a
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        2      new office, and L&I and other groups just harassed

        3      me to death because I didn't have one thing or

        4      another, and I just don't know how this could

        5      happen.  I guess I just don't know the right

        6      people.

        7                 MR. KISHINCHAND:  I don't know that

        8      there is any partners but --

        9                 COUNCILWOMAN MILLER:  I'll get you the

       10      address or something.

       11                 MR. KISHINCHAND:  I would like to make

       12      one comment, if I may?

       13                 COUNCILWOMAN MILLER:  Yes.

       14                 MR. KISHINCHAND:  I don't know of any

       15      partnership that has existed between Mr. Berg and

       16      the Water Department.

       17                 COUNCILWOMAN MILLER:  No, I'm not

       18      saying that it's with your department.

       19                 MR. KISHINCHAND:  And there have been a

       20      number of properties, hundreds of properties, that

       21      I understand Mr. Berg has built, in which we do

       22      have water meters.  There may be some that are

       23      missing.  If we were not called to install the

       24      meter, it's very possible that they're not there.

       25                 COUNCILWOMAN MILLER:  Okay, all right.
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        2      Thank you.

        3                 And don't -- I did not mean to imply

        4      that the Water Department was in partnership with

        5      John Berg.

        6                 MR. KISHINCHAND:  Thank you.

        7                 COUNCILWOMAN MILLER:  But somebody's in

        8      partnership with him somewhere.

        9                 Okay, thank you.

       10                 COUNCILWOMAN TASCO:  Before you go,

       11      Mr. Kishinchand, you stated that once you connect

       12      the water, then the L&I issues a certificate of

       13      occupancy?

       14                 MR. KISHINCHAND:  I'm not sure what the

       15      sequence is.  Perhaps L&I or somebody else can

       16      remind me.  But whether the water meter goes in

       17      first or whether the occupancy permit is issued

       18      first before the water meter goes in.

       19                 COUNCILWOMAN TASCO:  When a permit for

       20      construction is granted by the Licenses and

       21      Inspections Department, a building permit, do you

       22      receive a copy of the permit?  How do you know to

       23      go out and hook up the water?  Do you have to wait

       24      till the developer calls you to hook up the

       25      water?
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        2                 MR. KISHINCHAND:  Generally, that's

        3      been the practice.

        4                 COUNCILWOMAN TASCO:  So there's no

        5      check and balance between L&I issuing a building

        6      permit and the Water Department or any other

        7      department to begin a paper trail relative to the

        8      builder to indicate some activity is going on at

        9      this site and future, that we may need a hookup

       10      for water, we need an L&I certificate of

       11      occupancy.  It's only if the builder says, Look, I

       12      built these houses over on Forrest Avenue and I

       13      need a water hookup, right?

       14                 MR. KISHINCHAND:  If I can ask Denise

       15      Garrett, the Water Revenue Bureau Chief, to

       16      respond to that question.

       17                 COUNCILWOMAN TASCO:  Thank you.

       18                 MS. GARRETT:  Good evening, members of

       19      the City Council.  My name is Denise Garrett, and

       20      I'm the Bureau Chief of Water Revenue.

       21                 Generality, the process for installing

       22      meters and then subsequent billing of properties

       23      for water and sewer originates with the original

       24      permit that Mr. Glancey spoke of.  And then that

       25      building permit is then subsequently entered into
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        2      a system that's linked between Licenses and

        3      Inspections and the Water Department.  That system

        4      maintains that permit as pending until the

        5      construction is completed and an occupancy

        6      certificate is issued.

        7                 Once that certificate is issued, an

        8      order comes to the Water Department to go out and

        9      inspect and then subsequently to install the

       10      meter.  That generally does not happen until the

       11      builder actually has an occupant for the property,

       12      because he does not want us to begin the billing

       13      process until such time that he's able to convey

       14      the property to someone else assume that

       15      responsibility.

       16                 COUNCILWOMAN TASCO:  So the builder

       17      instructs the Water Department, he hooks the water

       18      up to the City system, the pipe is connected to

       19      the City water system?

       20                 MS. GARRETT:  The builder who takes out

       21      the permit will subsequently do whatever

       22      construction matters are necessary in order to

       23      connect the property to the system.  The property

       24      at that time is not using water in an active

       25      status; it's generally sitting, waiting for an
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        2      occupant.

        3                 When the occupant comes along, say the

        4      builder actually has a settlement that takes

        5      place, it's my understanding that the occupancy

        6      certificate is at that settlement, and that

        7      information comes back to L&I, and that's what

        8      triggers to us to install a meter in the property

        9      if it's new construction.

       10                 And once we install the meter, that's

       11      when we begin the billing process at that point.

       12      The Water Department notifies us that a new meter

       13      has been installed, provides that information to

       14      us, and we enter it into our system, and it begins

       15      with an effective date.

       16                 COUNCILWOMAN TASCO:  Can a home owner

       17      use the water without the meter?

       18                 MS. GARRETT:  Yes, they can.

       19                 COUNCILWOMAN MILLER:  So are you saying

       20      that there have could have been a possibility that

       21      there was no certificate of occupancy in that

       22      particular residence?

       23                 MS. GARRETT:  Or that information was

       24      not being passed to the Water Department.  So it's

       25      either possible that the certificate was not
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        2      issued or it's possible that when the certificate

        3      was issued, that information was not subsequently

        4      passed to the Water Department for us to go out

        5      and install the meter and subsequently convey that

        6      back for billing purposes.

        7                 COUNCILWOMAN TASCO:  Okay, could we get

        8      L&I up here, please?  Is Mr. Solvibile still here.

        9                 MR. SOLVIBILE:  Commissioner Perry can

       10      answer that.  This is his area of expertise, so

       11      he'll answer that question.

       12                 (David Perry comes forward.)

       13                 MR. PERRY:  My name is David Perry.

       14      I'm the Deputy Commissioner for Construction

       15      Services with the Department of Licenses and

       16      Inspections.

       17                 Concerning certificates of occupancy,

       18      it is my understanding that there are several

       19      properties that are occupied without those

       20      certificates being issued.  And if the

       21      certificates were not issued, there's an

       22      implication that the plumbing work was not

       23      inspected.  If the plumbing work was not

       24      inspected, a referral could not have been made

       25      over to the Water Department that there was no
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        2      water meter within the dwelling unit.

        3                 When a developer wants to build new

        4      homes in Philadelphia, he opens an account with

        5      the Water Department prior to us issuing the

        6      building permit, and the builder is responsible.

        7      We charge him for the water meters.  He pays for

        8      the water meters up front as part of the building

        9      permit fee process, and he is required to notify

       10      the Water Department to make arrangements for the

       11      meter to be installed.

       12                 COUNCILWOMAN TASCO:  Okay.  Has the

       13      Water Department done an inventory, knowing the

       14      circumstances of this resolution and this case?

       15      Have you done an inventory of all these properties

       16      that were built under these various entities, to

       17      see if they have water meters?

       18                 MS. GARRETT:  Yes, Councilwoman, we

       19      have conducted an inventory.  However, not knowing

       20      the extent of this particular investigation, we

       21      don't have specifically which properties do and do

       22      not have meters in them.  What we do have is an

       23      indication of which ones have been billed for

       24      water and sewer and it is our assumption that

       25      those that do not have an active building do not
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        2      have meters installed in them.

        3                 And we can provide this information to

        4      Council.  We did bring copies to this.

        5                 COUNCILWOMAN MILLER:  Okay.  Well,

        6      maybe Mr. Berg knows the answer.  He's the builder

        7      of the homes.  Which houses still need water

        8      meters?

        9                 COUNCILWOMAN TASCO:  Would you come

       10      back to the table please and identify yourself for

       11      the record.

       12                 Do not move, City agencies, just move

       13      over.

       14                 MR. BERG:  When a plumbing permit is

       15      taken out by the master plumber, that plumbing

       16      permit, so far as I know --

       17                 COUNCILWOMAN TASCO:  Why don't you have

       18      a seat and speak into the mike.

       19                 MR. BERG:  Thank you.

       20                 When a plumbing permit is taken out by

       21      the master plumber, a registered plumber in the

       22      City of Philadelphia, because it's not the builder

       23      or the developer who does anything having to do

       24      with water or sewer.

       25                 So far as I know, that permit -- and I
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        2      can be corrected by the Water Department -- covers

        3      everything, from whatever is in the street that

        4      belong to the City, to whatever comes out of the

        5      last faucet in the house.  And that includes a

        6      water meter.

        7                 Although I don't have personal

        8      knowledge of this, I have heard from the people

        9      who did run the projects, and I think that I

       10      understand exactly what I'm hearing now, that the

       11      plumber, as part and parcel of his permit, puts in

       12      the water meter.  If there is a building that

       13      doesn't have a water meter in it, then there would

       14      not have been something called a plumbing final,

       15      and I think that's the right phrase.  There has to

       16      be a plumbing final issued to show that you're

       17      putting sewage into the sewer and taking water out

       18      of the water mains.

       19                 So the answer to your question, so far

       20      as I know, is that every property has a water

       21      meter.  I know we paid for every property to get a

       22      water meter, but we don't do it ourselves.

       23                 Now, there is one thing that I do take

       24      -- I have to make a comment about, and I'm sorry,

       25      but I didn't hear the lady's name 'cause I was out
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        2      of the room.  But this lady to my left said there

        3      were a certain number of people of New Century

        4      Homes who had water accounts, and she would assume

        5      that the rest did not have meters, therefore.  I

        6      can only extrapolate on something that I was told

        7      by the Board of Revision of Taxes, that on one

        8      street -- and it's not necessary to name names

        9      publicly.  But on one street, I think there were

       10      13 or 15 houses, for all of which there were water

       11      meters, but more than half the people hadn't

       12      signed on for water accounts, and they were using

       13      water without signing onto the account.

       14                 So the answer to your question is, so

       15      far as I know, they all have meters.  The answer

       16      to this lady is, it ain't necessarily so that if

       17      you don't have a water account, you don't have a

       18      meter.

       19                 MR. KISHINCHAND:  And let me correct

       20      just one thing.  The water meter is installed by

       21      the Water Department employees, unless we contract

       22      out, as we did with the automatic water-meter

       23      installer, which was Itron.  Other than that, the

       24      Water Department installs the meter themselves.

       25                 MR. BERG:  Then I stand corrected,
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        2      Commissioner, because I don't know firsthand what

        3      the policy is.

        4                 COUNCILWOMAN TASCO:  So if the water

        5      meters are installed by the City, how could

        6      residents be using water without signing up for an

        7      account?

        8                 MR. BERG:  I have no idea.  When I

        9      moved into Philadelphia, I used water for the

       10      first three or four weeks until I had an account.

       11                 COUNCILWOMAN TASCO:  You weren't in a

       12      new house, either, were you?

       13                 MR. BERG:  No, I wasn't.

       14                 COUNCILWOMAN TASCO:  These were all new

       15      construction, so they couldn't get water without

       16      having a water meter.

       17                 MR. BERG:  No, Council Lady, that's not

       18      so.

       19                 COUNCILWOMAN MILLER:  They tie 'em in

       20      but what about that plumber slip that you

       21      described a little bit earlier?

       22                 MR. BERG:  Permit.

       23                 COUNCILWOMAN MILLER:  That at the end

       24      of it all, that gets funneled where and by whom?

       25      Would the plumber give you that final piece of
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        2      paper that you then submit?  No?

        3                 MR. BERG:  No, we don't submit it.  I

        4      mean --

        5                 COUNCILWOMAN MILLER:  Well, then where

        6      does the slip go?

        7                 MR. BERG:  Council Lady, I'm at a

        8      disadvantage.  I was not in the field and I really

        9      don't know how the process worked, and I'm really

       10      trying to guess.  I was never in the field, I just

       11      don't know.

       12                 I can find out.  If the question is

       13      posed to me after the hearing, I'll find out the

       14      answer to the best of my knowledge.

       15                 COUNCILWOMAN MILLER:  Thank you, Mr.

       16      Berg.

       17                 MR. BERG:  I did want to say one thing

       18      Council Lady, both ladies.  I apologize for an

       19      aggressive reaction before.  I want to make the

       20      point that when Councilman DiCicco made the

       21      suggestion that we should negotiate the correction

       22      of Brown Street and had the meeting, and it was a

       23      very good meeting, and when Council Lady Tasco

       24      sent the invitation, it was not a subpoena, it was

       25      an invitation.
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        2                 I am here because I would like very

        3      much, to the extent possible, to have things go

        4      forward and to correct yesterday.  I am not here

        5      to have a fight because I could have stayed away

        6      and had a fight.  I didn't have to come here.  But

        7      I apologize because it a lot of pressure to hear

        8      for two hours your name used this way when you, in

        9      your heart, don't believe that you did things

       10      wrongly.  I understand that everybody in the room

       11      disagrees with me, at least.

       12                 But I did want to say before I leave

       13      that, first of all,  if there are questions that

       14      you want to pose to us afterwards, counsel and I

       15      will answer them.  And, secondly, unless it is

       16      impossible, I would like the Brown Street

       17      negotiations to go on and then to follow them with

       18      Parker Avenue.

       19                 Thank you.

       20                 COUNCILWOMAN TASCO:  I have a couple

       21      questions.

       22                 MR. BERG:  For me Council Lady?

       23                 COUNCILWOMAN TASCO:  Councilwoman

       24      Miller has a few more questions.

       25                 COUNCILWOMAN MILLER:  I have a few more
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        2      questions.

        3                 How many developments do you have?  And

        4      you're very familiar with districts.  Those two

        5      houses on Lincoln Drive --

        6                 MR. BERG:  There are four, Council

        7      Lady.

        8                 COUNCILWOMAN MILLER:  Four houses on

        9      Lincoln Drive, the nine on Walnut Lane.

       10                 MR. BERG:  Yes.

       11                 COUNCILWOMAN MILLER:  Are there any

       12      others?

       13                 MR. BERG:  I think that's all were in

       14      your district.  I'm almost certain.

       15                 COUNCILWOMAN MILLER:  Okay.  But you

       16      did have plans to put 33 more in our district.

       17                 MR. BERG:  Yes.  We were going to do it

       18      in the block --

       19                 COUNCILWOMAN MILLER:  Walnut Lane.

       20                 MR. BERG:  Walnut Lane.

       21                 COUNCILWOMAN MILLER:  Right.

       22                 MR. BERG:  Near Germantown.

       23                 COUNCILWOMAN MILLER:  I don't know

       24      really what went on here, but it's really

       25      unfortunate when people prey on people that are
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        2      excited about making a major purchase in their

        3      life.

        4                 And, Mr. Berg, I am just so happy that

        5      we did not support your efforts to put additional

        6      housing on Walnut Lane.  We had many meetings, we

        7      talked about it, we had many meetings with the

        8      community.  And I think it's just terrible that

        9      people, you know, have just been put through so

       10      much inconvenience.

       11                 (Applause.)

       12                 COUNCILWOMAN MILLER:  When people save

       13      their money -- I mean, $10,000 is not a little bit

       14      of money for a hard-working single parent.  And I

       15      know that this is just unrealistic, but I have to

       16      say it anyway.  She needs her money back.

       17                 (Applause.)

       18                 COUNCILWOMAN MILLER:  And I --

       19                 MR. BERG:  Well, let me say this.  It's

       20      not such an unrealistic statement.  I will be

       21      talking to Councilman DiCicco, and we'll have an

       22      extended conversation.

       23                 COUNCILWOMAN MILLER:  Good.

       24                 COUNCILWOMAN TASCO:  Well, Councilman

       25      DiCicco is just one Councilperson.  I think there
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        2      are about seven or eight Council districts

        3      involved in this whole process.

        4                 (Applause.)

        5                 COUNCILWOMAN TASCO:  And what appears

        6      to us here is that you have a room full of people

        7      that somehow feel, and from what I hear, they have

        8      been wronged.  I mean, they were just misled,

        9      misinformed, and now they find themselves in

       10      financial binds based on the marketing of your

       11      homes and promises of tax abatement, and I'm going

       12      to ask you about the mortgage certificates and

       13      also about the interest payments.

       14                 And all of that, you know, just leads

       15      to a real, real problem and sense of lack of

       16      credibility here.  I mean, these people, all of

       17      whom are African-American, have been exploited in

       18      my opinion.

       19                 (Applause.)

       20                 COUNCILWOMAN TASCO:  Let me ask you a

       21      question.  Were all of the homeowners eligible to

       22      receive a mortgage certificate that you promoted

       23      in the marketing of these homes?

       24                 MR. BERG:  No, Council Lady.  Firstly,

       25      the program did not exist until July of 1995 and,
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        2      therefore, was not a part of our literature before

        3      that time.  And the program was terminated in July

        4      of '96 and was not a part of our literature after

        5      that time.

        6                 During that time period, I think there

        7      were 72 houses sold.  I think, because I made it a

        8      point today, before I came down, to go through

        9      those records.  Not all of those people were

       10      qualified because the qualification for mortgage

       11      credit certificate is both property-based,

       12      income-based, and cost-based.

       13                 So the answer to your question is no,

       14      it wasn't offered to everybody.  And even the

       15      people who could have had it -- I'm sorry, even

       16      the people who, but for other reasons, might have

       17      been qualified, there were some who were not

       18      qualified because they made too much money or the

       19      house they bought was too expensive.

       20                 COUNCILWOMAN TASCO:  So we would have

       21      to know when the person purchased the home, and

       22      if, in your marketing, you told them about the

       23      mortgage certificate, and then we'd have to know

       24      each individual's income status to qualify for the

       25      mortgage certificate.
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        2                 MR. BERG:  In addition to that, you

        3      would also have to know whether it was a

        4      first-time home buyer, and you'd have to know how

        5      much they were paying for the house, and you would

        6      have to know how much the mortgage was.

        7                 I must say, if I may, that as

        8      differentiated from the tax abatements, the

        9      mortgage credit certificate program was totally

       10      unrelated to the builder-developer.  It totally

       11      depends on the person and his or her

       12      characteristics of income, purchase and etc.

       13                 COUNCILWOMAN TASCO:  Is the

       14      Redevelopment Authority here?

       15                 COUNCILMAN DICICCO:  Herb's here.

       16                 COUNCILWOMAN TASCO:  Herb?

       17                 (Redevelopment Authority witness comes

       18      forward.)

       19                 COUNCILWOMAN TASCO:  Don't leave,

       20      Mr. Berg.

       21                 Mr. Wetzel, how are you?  Would you

       22      state your name for the record, please.

       23                 MR. WETZEL:  Yes.  My name is Herbert

       24      Wetzel, and I'm Deputy Executive Director of the

       25      Redevelopment Authority.



                                                            186

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2                 COUNCILWOMAN TASCO:  Would you explain

        3      to me what the mortgage credit certificates are,

        4      how people qualify, and why would some people get

        5      it and some people not get it?  And would they

        6      know to get it, or how would they apply for it?

        7                 MR. WETZEL:  Yes.  I'm trying to

        8      simplify a very complicated federal program.  Let

        9      me try to do this.

       10                 The federal government gives power to

       11      the states to issue tax-exempt bonds, and it's

       12      called volume cap.  And that power rests, in this

       13      state, with the Department of Community and

       14      Economic Development and with the State Housing

       15      Finance Agency, known as the Pennsylvania Housing

       16      Finance Agency.  That agency, those two particular

       17      entities, and especially PHFA, they issues those

       18      bonds for the creation of single-family mortgage

       19      programs, which they provide very low-interest

       20      mortgages to Philadelphians.

       21                 There's a unique part of the code,

       22      though, that says that you can take part of that

       23      volume cap, or part of that authority to issue

       24      those bonds, and instead of issuing bonds and

       25      providing people mortgages, you can provide them a



                                                            187

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      mortgage credit certificate.

        3                 In some states, such as Michigan, for

        4      example, it's a statewide program run by the State

        5      Housing Finance Agency.  Here in the City, we

        6      wanted to experiment with it.  It doesn't really

        7      happen in the State of Pennsylvania.  They prefer

        8      to issue the bonds and provide mortgages.  And so

        9      we convinced the State Housing Finance Agency to

       10      provide us a small allocation of volume cap to

       11      attempt to try to do a demonstration program of

       12      the mortgage credit certificate here in

       13      Philadelphia, and hoping that if it worked

       14      extremely well, we could continue to do it.

       15                 The benefit of it is as follows.  The

       16      holder of the certificate, if they qualify can

       17      take, at least under this program, could take up

       18      to $100 a month of what they pay in interest and

       19      accumulate that over the year, in essence reducing

       20      their federal income taxes by $1200.  In other

       21      words, you take part of the interest that you pay

       22      on your mortgage and turn that into an income tax

       23      credit.

       24                 So if you pay $500 a month in interest

       25      during that year and you held a 20 percent
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        2      certificate, which would equal $100 a month of

        3      that 500, you would reduce your federal taxes by

        4      $1200.  You go to your employer, tell your

        5      employer of this particular program, they will

        6      withhold less money out of your paycheck.

        7      Therefore, your take-home pays goes up by $100.

        8                 The purpose of the program is, when

        9      people apply for a mortgage and want to buy a

       10      house, they may be short the money to buy the

       11      house they want.  This additional $100 a month

       12      income can be taken into consideration by the

       13      mortgage lender as additional resources to pay the

       14      debt, thereby making people qualified to buy

       15      houses who weren't qualified without the

       16      certificate.  That's the purpose of the program

       17      itself.

       18                 And I attached to the testimony I

       19      brought here with me today a brief description of

       20      the program.  But let me just tell you, the

       21      parameters were that a household of 2 people or

       22      less could not make more than 56,000.  In other

       23      words, they had to make less $56,000.

       24                 COUNCILWOMAN TASCO:  So it seems to me

       25      a lot of these people would qualify, right?
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        2                 MR. WETZEL:  Oh, yes.  It's not the

        3      typical CDBG program with an 80% of median, which

        4      would be about $44,000 to qualify for a CDBG

        5      program.  And actually, households with three or

        6      more individuals could earn as much as $65,900 and

        7      qualify.  And the purchase price of the house had

        8      to be less than $133,000.  So you could buy a

        9      house as expensive as $133,000 and still qualify

       10      for the program.

       11                 So that's in essence what the program

       12      was.

       13                 COUNCILWOMAN TASCO:  So the program ran

       14      from -- what's the time period?

       15                 MR. WETZEL:  It ran for approximately a

       16      year.  The State Housing Financing Agency covets

       17      it dearly its volume cap, and we really have to

       18      struggle every year just to get some for the

       19      Philadelphia Home Improvement Loan Program.  And

       20      there was no appetite on their part to give us any

       21      more volume cap to continue the program.

       22                 COUNCILWOMAN TASCO:  When did the

       23      program start and when did the program end?

       24                 MR. WETZEL:  It was authorized in July

       25      of 1995, and the certificates were essentially all
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        2      issued about a year later, so we exhausted the

        3      pool of certificates during that time period.

        4                 COUNCILWOMAN TASCO:  So what role does

        5      the developer play in this process?

        6                 MR. WETZEL:  Well, in this particular

        7      case, I think there's two issues that speak to the

        8      credibility especially of the developer's

        9      testimony here today that I'd like to raise to

       10      you.  And I don't know if you have my testimony

       11      'cause it has exhibits attached to it.

       12                 COUNCILWOMAN TASCO:  We do, mm-hmm.

       13                 MR. ALVA:  May we have a copy of that

       14      if it raises specifically my client's

       15      credibility?

       16                 MR. WETZEL:  I think what's interesting

       17      in the client's testimony is that -- especially in

       18      the section where it says, "enticing buyers with

       19      unconferred items."

       20                 It is clear that Mr. Berg desired to

       21      use the mortgage credit certificate program in his

       22      housing production activities.  Our Exhibit B is a

       23      letter from Mr. Berg to Noel Eisenstat that says,

       24      "Pursuant to the public notice recently published

       25      by the RDA, our firm wishes to reserve 100
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        2      certificates for its clients, whose home purchases

        3      and income fit within the parameters of the

        4      express notice."

        5                 So there's clearly a desire on the part

        6      of the developer to have a reservation of

        7      certificates in order to use that as a part of the

        8      marketing tool for the sales of the homes that he

        9      was developing.

       10                 The Redevelopment Authority responded

       11      in Exhibit C and essentially said that, you know,

       12      we're not going to make a reservation at that

       13      particular scale.  And in the end, we didn't make

       14      any particular reservations at all in this

       15      particular process and left the door open, like,

       16      Call us when we get the procedures all together,

       17      and we'll talk about the channels in which people

       18      who want to buy your houses could receive those

       19      certificates.

       20                 I think the more sort of damning part

       21      of it is --

       22                 COUNCILWOMAN TASCO:  Did you ever enter

       23      into any negotiation where his applicants would

       24      receive any of those certificates?

       25                 MR. WETZEL:  No, the process was -- let
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        2      me just you tell the Authority's situation here.

        3      The Redevelopment Authority has the power to issue

        4      the certificate, and the Redevelopment Authority

        5      engaged in entering into contracts with mortgage

        6      lending companies.

        7                 Conceptually, this is how it works.

        8      You come in and apply for the mortgage and the

        9      certificate at "XYZ Mortgage Company."  So as

       10      you're being processed for the mortgage, you're

       11      also being processed for the certificate.  And

       12      that process would be that that particular

       13      mortgage lender would then take the documentation

       14      and the application and then provide that

       15      application to the Redevelopment Authority for its

       16      review.  Once we bless that application, then that

       17      lending entity could then issue the certificate on

       18      behalf of the Authority.

       19                 So, ideally, the process was, the

       20      individual made application for the mortgage and

       21      the certificate at the same place, at the same

       22      time.

       23                 And, Councilwoman, I think the part

       24      that really struck me in the testimony given by

       25      Mr. Berg was essentially sort of this attitude
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        2      here that he ascertained from the Redevelopment

        3      Authority the characteristics of the buyers etc.,

        4      etc.

        5                 I refer you to Exhibit D.  And this is

        6      hardly a placid statement on the part of the

        7      developer.  It states, "We have" -- this is a

        8      letter to some of the homeowners.  "We have

        9      obtained authority from the Redevelopment

       10      Authority to issue mortgage credit certificates."

       11                 That is a lie, that is false, could

       12      never happen, never did happen, never would

       13      happen.  Period.  The issuing authority rests with

       14      us, and only those entities that we entered into a

       15      contract with.  That's a false statement.

       16                 COUNCILWOMAN TASCO:  And that would be

       17      the lending institutions?

       18                 MR. WETZEL:  That's correct.  This is a

       19      false statement.

       20                 COUNCILWOMAN TASCO:  Well, also in that

       21      letter, you see that there is a request for a $200

       22      application fee.

       23                 MR. WETZEL:  I checked that out.  That

       24      is correct, there was an application fee for the

       25      program.
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        2                 COUNCILWOMAN TASCO:  For RDA or for the

        3      lending institutions?

        4                 MR. WETZEL:  Well, the lending

        5      institutions, and then they would transmit to the

        6      Redevelopment Authority essentially for an

        7      administrative fee to process the application.

        8      That is correct.

        9                 COUNCILWOMAN MILLER:  So that's 200 per

       10      application?

       11                 MR. WETZEL:  That is correct.

       12                 COUNCILWOMAN MILLER:  What is the

       13      volume cap on these certificate?

       14                 MR. WETZEL:  The volume cap is just the

       15      authority that the State gets from the federal

       16      government based upon a per-capita allocation.  In

       17      other words, if Pennsylvania received $1 per

       18      citizen, it would have like $11 million in

       19      bond-issuing authority.  It has hundreds of

       20      millions of dollars worth of bond-issuing

       21      authority, but it's based -- it's called volume

       22      cap, and it's capped based on X-dollars per

       23      citizen in the state.

       24                 And then what we did was got a little

       25      tiny piece of the hundreds of millions of dollars
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        2      that the State has authority to issue bonds with,

        3      to do this little demonstration program.  And when

        4      it ran out, they were unwilling to provide

        5      additional volume cap.

        6                 But what really concerns me here is,

        7      there is no way that that this could factually be

        8      true, this particular statement.  I mean, we never

        9      delegated -- we couldn't delegate, legally

       10      delegate, any authority for the issuance of these

       11      certificates, and we didn't delegate it in this

       12      particular situation to a developer.

       13                 So the letter that's going to the

       14      individuals, that first sentence is absolutely

       15      false.  It's a false statement.

       16                 COUNCILWOMAN TASCO:  Mr. Berg, what is

       17      your response to this?  Mr. Berg?

       18                 MR. BERG:  I hear you, Council Lady.

       19      I'm looking at it.

       20                 I'm at a disadvantage.  Firstly, I

       21      don't remember the letter at all.  And secondly --

       22                 COUNCILWOMAN TASCO:  Well, it's right

       23      there, signed December 6, 1995.

       24                 MR. BERG:  Well, Council Lady, this was

       25      years ago.  I just don't remember it.  I just have
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        2      no --

        3                 COUNCILWOMAN TASCO:  Mr. Berg, how long

        4      have you been in this business of selling houses,

        5      building and selling houses?

        6                 MR. BERG:  Council Lady, I'm sorry.

        7      May I just finish answering your question?

        8                 COUNCILWOMAN TASCO:  Sure, sure.

        9                 MR. BERG:  When I look at the November

       10      1, 1996 letter, which Nicole Shant (ph.), who

       11      worked for us sent out, that is my recollection of

       12      the sort of letter we sent out.  And I just don't

       13      recall this sort of letter.

       14                 MR. ALVA:  Councilperson, we will look

       15      into this and we will submit a written answer to

       16      the Council.

       17                 Again, we had from Thursday until today

       18      to try to prepare some testimony, which 90 percent

       19      of this hearing has not addressed.  We

       20      understandably are not prepared to address this

       21      other 10 percent.  As I said earlier, we promised

       22      that we would submit these questions and the

       23      answers to these questions to Council after we

       24      fully review all of our documents.  And we will

       25      continue to do so.
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        2                 COUNCILWOMAN TASCO:  Well, Mr. Wetzel,

        3      if you would stay.  Are there any other questions

        4      from members of Council?

        5                 (No questions.)

        6                 MR. WETZEL:  I just have a couple of

        7      comments on the testimony.  When Mr. Berg remarks

        8      regarding Mr. Eisenstat's statement that he should

        9      not have anything to do with this program, he

       10      needs to understand that's a result of the kind of

       11      documentation we started to receive from

       12      homeowners, like I just read.  In other words,

       13      there's false statements.

       14                 There is no problem with assisting

       15      people getting to the mortgage company.  We don't

       16      have that problem.  But in this particular case,

       17      it's clear that someone was misleading,

       18      misrepresenting, and putting false statements out

       19      about the program, and it's reasonable for the

       20      Authority to say to that individual, We don't want

       21      you touching this thing.  Your clients can work

       22      through this, but we don't want you touching this

       23      because you're misrepresenting this program and

       24      your relationship to that program.

       25                 So that's the reason why in this
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        2      particular testimony, it wasn't personal in this

        3      particular matter.  It was a matter of integrity

        4      and not wanting this individual touching the

        5      program at all.

        6                 COUNCILWOMAN TASCO:  Thank you very

        7      much.

        8                 COUNCILWOMAN TASCO:  Mr. Berg?

        9                 MR. BERG:  Yes.

       10                 COUNCILWOMAN TASCO:  Did offer to make

       11      debts of home buyers disappear?

       12                 MR. BERG:  Disappear?

       13                 COUNCILWOMAN TASCO:  Mm-hmm.  We had

       14      earlier testimony from some of the homeowners that

       15      you helped them with their debt and that you were

       16      going to make it disappear in order for them to

       17      qualify for a mortgage.

       18                 MR. BERG:  Frequently, there is

       19      something in the purchase application, in the

       20      underwriting for a mortgage called a debt service

       21      ratio.

       22                 COUNCILWOMAN TASCO:  Don't leave,

       23      Mr. Solvibile.

       24                 I beg your pardon?  I'm sorry.

       25                 MR. BERG:  Well, there's something
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        2      called debt service ratio.  In several instances,

        3      and there were not too many of them, but in

        4      several instances, folks would have a 30 or a 32

        5      percent finance company loan, a 28 percent credit

        6      card loan.  And we made tell me a 6 percent loan

        7      to replace the 28, 33 percent loan.

        8                 We don't make debt disappear.  The

        9      process is that if your debt appears on your

       10      credit report, it can only disappear one way:

       11      either by you showing me, the lender, where the

       12      money came in your account, or somebody stepping

       13      up and saying, I will lend Marian Tasco $2,000 at

       14      6 percent so that she no longer has a $2,000

       15      30 percent loan.

       16                 We did do that on several occasions.

       17      They were fully disclosed and it's a perfectly

       18      lawful thing.  That has nothing to do with buying

       19      or paying for the house.

       20                 COUNCILWOMAN TASCO:  From my limited

       21      understanding of FHA rules and regulations, is

       22      that legal?

       23                 MR. BERG:  Yes.  Because we're not

       24      giving them the money to buy the house.  If the

       25      home buyer has a 30 percent loan and we choose to
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        2      pay that off and lend the money at 6%, that helps

        3      their debt service ratio.

        4                 COUNCILWOMAN MILLER:  Was that the way

        5      it was explained to the potential home buyer?

        6      Because people seemed to be under the impression

        7      that you're so nice and kind and you pay their

        8      bills off so that they could qualify for a

        9      mortgage.

       10                 MR. BERG:  We never paid anybody's

       11      bills off so that they could qualify for a

       12      mortgage.

       13                 Council Lady, you have to understand

       14      the process.  If you come to the mortgage company

       15      and the credit report shows you owe five people

       16      whatever, the mortgage company is not going to --

       17      and that messes up your debt service ratio.  The

       18      mortgage company is not going to just take your

       19      word for it that that money is paid; they're going

       20      to want proof that it was paid.  If you came up

       21      and took money out of your mattress or from your

       22      old uncle, you better be able to prove where that

       23      came from or you won't get your loan.

       24                 COUNCILWOMAN TASCO:  But at the same

       25      time, how does the person notify the mortgage
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        2      company they have to repay the loan?  So the money

        3      just doesn't disappear; the obligation is still

        4      there.  So they have to pay from somewhere.  The

        5      debt ratio is still the same.

        6                 MR. BERG:  No, Council Lady, because

        7      $1,000 at 30 percent is $300 a year; $1,000 at 6

        8      percent is $60 a year.  These folks had 30 percent

        9      loans, 28 percent credit cards.  We replaced some

       10      of it with 6 percent loans.

       11                 COUNCILWOMAN TASCO:  Councilwoman

       12      Miller?

       13                 COUNCILWOMAN MILLER:  Can I just ask a

       14      question.  How many people in the audience are

       15      homeowners that purchased homes under New

       16      Century?

       17                 How many people needed the extra to

       18      pay, to qualify for your mortgage?

       19                 COUNCILWOMAN TASCO:  How many of you

       20      received a loan?

       21                 COUNCILWOMAN MILLER:  Who received a

       22      loan.

       23                 COUNCILWOMAN TASCO:  From Berg?

       24                 COUNCILWOMAN MILLER:  Or Berg paid

       25      whatever?  Maybe it wasn't called a loan.  It
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        2      was. . .

        3                 Okay, thank you.

        4                 COUNCILWOMAN TASCO:  Would you come

        5      forward, please.

        6                 (Witness comes forward.)

        7                 COUNCILWOMAN TASCO:  I wanted you to

        8      explain this.  I wanted you to explain what

        9      happened to you.

       10                 MS. OSBORNE-GERRICK:  Okay.

       11                 COUNCILMAN DICICCO:  You need to state

       12      your name for the record and spell it for the

       13      stenographer.

       14                 MS. OSBORNE-GERRICK:  Delores Osborne,

       15      O-S-B-O-R-N-E, Gerrick, G-E-R-R-I-C-K.

       16                 What happened was, I purchased my home

       17      from John.  At first, I was a renter of his to

       18      assure me that I would get my home, that it will

       19      not be sold to anyone else.  So he rented it out

       20      to me from October to December.

       21                 COUNCILMAN DICICCO:  What year?

       22                 MS. OSBORNE-GERRICK:  '95, okay.

       23                 I was notified on December 22nd, if I'm

       24      not mistaken, that I'm going to mortgage on

       25      December 29th.
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        2                 COUNCILWOMAN TASCO:  Settlement.

        3                 MS. OSBORNE-GERRICK:  Settlement, down

        4      to settlement at 15th and Walnut.  Excuse me, I'm

        5      nervous.  Okay.

        6                 Prior to that, no one would give me a

        7      mortgage for $150,999, FHA was going to consider

        8      it at 137,500.  John Berg said no.  I asked for

        9      information to why they turned me down, I never

       10      received anything, okay?

       11                 We went to settlement at Fidelity with

       12      John Berg, Tim Chandler and Consumer Finance,

       13      who's holding my mortgage now, which they approved

       14      the house for 137.  Then I had to sign for the

       15      remaining balance of the house as a second

       16      mortgage at the table.  That's how he gets his

       17      money.

       18                 COUNCILWOMAN MILLER:  To make up --

       19                 MS. OSBORNE-GERRICK:  To make up the

       20      159,999.

       21                 COUNCILWOMAN TASCO:  And you were not

       22      told that.

       23                 MS. OSBORNE-GERRICK:  He said, Just

       24      sign it.  I have papers where he sent to me

       25      illustrating that you owe me this in my bag, if
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        2      you'd like to see it.

        3                 COUNCILWOMAN MILLER:  Who is the second

        4      mortgage holder?

        5                 MS. OSBORNE-GERRICK:  John Berg.

        6                 MR. BERG:  May I be responsive to this

        7      statement?

        8                 COUNCILWOMAN TASCO:  Sure.

        9                 MR. BERG:  Ms. Osborne, do you recall

       10      that you were --

       11                 COUNCILWOMAN TASCO:  You can't question

       12      the lady; you can make a statement.

       13                 MR. BERG:  Miss Osborne is what is

       14      known as a derated borrower.  She had high income

       15      and poor credit.  She negotiated.  She wasn't

       16      surprised at the settlement table.  She negotiated

       17      that loan.  Ford Motor Credit and I Ms. Osborne

       18      negotiated the terms of that loan.  She

       19      negotiated.  At one point, she was supposed to pay

       20      us a small amount of money every month and she

       21      asked that she not pay anything for five years,

       22      and we agreed.

       23                 We put up the downpayment for her.

       24      This was not, I repeat, this was not an FHA loan.

       25      It was revealed to Ford Motor Credit, it was
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        2      discussed with Ms. Osborne.  Ms. Osborne has

        3      spoken to me subsequent to that time about issues

        4      relating to it.

        5                 As I say, she is a different case

        6      because she was known what is known as a derated

        7      borrower.  She and her husband had income but poor

        8      credit, so we lent her the money, the downpayment.

        9      Ford Motor Credit knew it, she knew it, she

       10      negotiated it with us.

       11                 COUNCILWOMAN TASCO:  Is there anything

       12      else here?  I have some questions of L&I and then

       13      we're going to ask anyone else who wants to

       14      testify to come forward.

       15                 MR. ALVA:  May we be excused?

       16                 COUNCILWOMAN TASCO:  No.  We'd like to

       17      ask you stay a few more minutes in case I have to

       18      ask a question of L&I and then come back to you.

       19      And then we will be finished.

       20                 MS. OSBORNE-GERRICK:  May I say

       21      something else?

       22                 COUNCILWOMAN TASCO:  Yes, ma'am.

       23                 MS. OSBORNE-GERRICK:  Okay.  After we

       24      received this, John Berg said, You have 2001 to

       25      start payment.  He starts sending (unintelligible)
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        2      saying that you are a bad dude, you owe me this

        3      amount, plus 9 percent, which I have that copy

        4      with me, was started six months after I made

        5      settlement, okay?

        6                 In my home on Haywood Street, in the

        7      winter of '96, we had a big snowstorm.  My land --

        8      I had -- what you call it when you lose your soil

        9      around your house?

       10                 MR. ALVA:  Erosion.

       11                 MS. OSBORNE-GERRICK:  I got in contact

       12      with the District Attorney's Office here, stating

       13      that John Berg, the builder of New Century Home,

       14      came out and put cinder blocks underneath my steps

       15      and said that was fine.  Tim Chandler, his

       16      son-in-law, came to my house, put two yards of top

       17      soil there and said it was fine.

       18                 I wrote the District Attorney's Office

       19      again, saying that that ran off back into my

       20      home.  Nothing was done.  They said, This is your

       21      home, you take it from here.  We cannot come out

       22      and fix every little thing.  It was stated in the

       23      papers that I have, that they cannot do this.

       24                 COUNCILWOMAN TASCO:  Thank you.

       25                 MS. OSBORNE-GERRICK:  I have two leaks
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        2      in my ceiling now that one I thought, trusting in

        3      John that this house was built perfect, I went

        4      through my insurance.  It's there again, plus a

        5      large hole in my bathroom, okay?  Stated in the

        6      paper from Tim Chandler.  He came out and he

        7      caulked the brick to the siding to keep it from

        8      coming apart.  He caulked it.  He illustrated that

        9      in the paper also, that he cannot always come out

       10      and do this.  And my house can fall apart, but yet

       11      Mr. Berg and Tim Chandler have nothing to do with

       12      it now.  Rather, I had bad credit or not.

       13                 (Applause.)

       14                 COUNCILWOMAN TASCO:  Could we get a

       15      copy of your agreement that you showed us?  Could

       16      we get the Sergeant-at-Arms to make a copy of the

       17      agreement?

       18                 Just a questions for L&I.  Could you

       19      tell us how John Berg was able to build and sell

       20      houses without occupancy permits or proper water

       21      meters?

       22                 MR. PERRY:  The certificate of

       23      occupancy is a document that the Department issues

       24      when the home is ready for occupancy.  If, for

       25      whatever reasons, he never called for inspections,
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        2      if the house was never completed, we would not

        3      have issued that document.  It's a final document.

        4                 COUNCILWOMAN TASCO:  So you only go out

        5      once the developer calls you upon completion of

        6      the property?

        7                 MR. PERRY:  No.  We issue a building

        8      permit for the site work, and we issue plumbing

        9      and electrical permits to make connections up to

       10      the modular prefabricated construction.  We come

       11      out there periodically to check that work.

       12                 If he want to settlement without

       13      certificates of occupancy, that means he was

       14      deficient in having all of the inspections

       15      completed for that property.  And one of the

       16      inspections we would do would be a part of the

       17      plumbing inspection, which is to check to see if

       18      there was a water meter installed.  And if there

       19      isn't, we would make a referral over to the Water

       20      Department.

       21                 Now, with these properties that do not

       22      have certificates of occupancy, they have not

       23      completed the regulatory process for a new

       24      single-family dwelling, but yet he managed to sell

       25      the property.
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        2                 MR. SOLVIBILE:  My name is Robert D.

        3      Solvibile, Sr.  I am First Deputy Commissioner,

        4      Licenses and Inspections.

        5                 Most title companies will not allow

        6      settlement without the certificate of occupancy.

        7      So that's the part that -- usually the settlement

        8      company protects the interest, their interests and

        9      the homeowner's interests in that they require to

       10      see the certificate of occupancy to make

       11      settlement that day.

       12                 COUNCILWOMAN TASCO:  So it's the title

       13      company that makes sure that the occupancy

       14      certificates are available.  Prior to settlement,

       15      all paperwork has to be employed at that time

       16      before settlement.

       17                 MR. PERRY:  It's not a mandated code

       18      requirement.  I don't know if it's part of

       19      Pennsylvania real-estate law, but it should be.

       20      It should be a document that, by law, is required

       21      to be presented at settlement when a new

       22      single-family dwelling passes from the builder to

       23      the new homeowner.

       24                 MR. SOLVIBILE:  Most title companies,

       25      to secure that they're securing a clear title,
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        2      want all the paperwork.  Just on a refinance of

        3      your home, you have to sign like an hour's worth

        4      of papers, and they already know that you're the

        5      existing owner.

        6                 COUNCILWOMAN TASCO:  You heard State

        7      Representative Curt Thomas testify earlier about

        8      the codes for modular homes.  Under what codes do

        9      we operate in terms of construction of modular

       10      housing in Philadelphia?

       11                 MR. PERRY:  With premanufactured

       12      housing, these are homes that are built in a

       13      factory and they're brought out to the job site on

       14      the back of a truck and placed on a foundation.

       15      They are built in a factory setting, they are

       16      inspected by State-authorized third-party

       17      inspectors.

       18                 We not have an opportunity to look at

       19      the homes while they're under construction 'cause

       20      many of these places are far from Philadelphia,

       21      and so we rely on the State inspection to deform

       22      whether or not that house has met the State code

       23      for premanufactured housing.  And as a matter of

       24      fact, the City itself is exempt from doing

       25      inspections or from having any authority or
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        2      responsibility for the actual prefabricated

        3      portion of the dwelling.

        4                 COUNCILWOMAN TASCO:  So during the

        5      course of the construction, you -- L&I has no

        6      involvement in terms of inspection to see if it's

        7      going up or anything like that?

        8                 MR. SOLVIBILE:  At one point -- and

        9      Deputy Commissioner Perry can elaborate, and Mr.

       10      Fink, behind me, can -- we did find improper

       11      practice in the party wall, and our building

       12      inspector had him correct it.  They can give the

       13      location and the particulars of that.

       14                 David?  You might have forgotten about

       15      that.

       16                 MR. PERRY:  Well, with prefabricated

       17      construction, basically, you're buying a box

       18      that's put on top of a foundation that's poured in

       19      place.  We will inspect the foundation.  You bring

       20      in water and sewer service into the prefabricated

       21      modules.  We do inspections up to the point where

       22      it enters the building.  The building itself, the

       23      home, the dwelling itself interior, you are

       24      correct, L&I does not do inspections with inside

       25      prefabricated dwelling units.
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        2                 COUNCILWOMAN TASCO:  Are there any

        3      other questions?

        4                 Councilwoman Miller?

        5                 COUNCILWOMAN MILLER:  Not for L&I.  I

        6      have a question for John Berg about the warranty.

        7                 MR. BERG:  Yes, Council Lady?

        8                 COUNCILWOMAN MILLER:  They may want to

        9      ask L&I some questions.

       10                 COUNCILMAN DICICCO:  Yeah, I just have

       11      one question for L&I.

       12                 When the inspectors go out on these

       13      modular home developments, I understand they're

       14      built the way they are built and that they're

       15      placed on a slab or a foundation.

       16                 Are there any site improvement issues

       17      that are inspected as it relates to grade?  'Cause

       18      I know on the Brown Street properties when I went

       19      out a couple of months ago, they did have some

       20      problems with drainage, where the rear of the

       21      property, the elevation basically was much higher

       22      than the basement-level window, and when you had

       23      significant rainfall, you had a significant amount

       24      of runoff into the basements.  Is that a part of

       25      any of the inspection process?
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        2                 MR. PERRY:  Well, it's my understanding

        3      that in the rear of the Brown Street properties,

        4      it was supposed to be graded and paved for a

        5      parking area, which was never completed.

        6                 And, yes, you should grade away from

        7      the foundation for at least four feet to allow

        8      rain water to not accumulate around the foundation

        9      of the property.

       10                 COUNCILMAN DICICCO:  So my question is,

       11      if that was the case when an inspector went out

       12      and they found that the grade was not appropriate,

       13      were there any violations issued, that you know

       14      of?

       15                 MR. PERRY:  I do not know if there were

       16      violations written for the grading around an

       17      individual property.

       18                 COUNCILMAN DICICCO:  Thank you.

       19                 MR. PERRY:  When we became aware that

       20      there were problems, the houses had already passed

       21      from the builder's ownership to the home

       22      homeowners, and we made a decision not to write

       23      violations against the homeowners.  Ultimately the

       24      homeowner becomes responsible, and we did want to

       25      add to their burden by adding violations that
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        2      Mr. Berg should have taken care of in the first

        3      place.

        4                 COUNCILMAN DICICCO:  Thank you.

        5                 COUNCILWOMAN TASCO:  So are you issuing

        6      violations to Mr. Berg?

        7                 MR. PERRY:  We have -- at this point,

        8      the most suitable outcome of negotiations with him

        9      is for him to voluntarily enter into an agreement

       10      to make the improvements that are necessary on

       11      Brown Street.  If that does not come to fruition,

       12      we can bring this case into equity court and force

       13      a settlement.

       14                 COUNCILWOMAN TASCO:  So there is some

       15      relief for the homeowners if he does not.  Will

       16      the City -- do you plan to -- well, question.  How

       17      much time do you plan to allow for him to make the

       18      repairs?  And at what point do you move to take

       19      action?

       20                 MR. PERRY:  It's going to have to be a

       21      decision that's made in consultation with the Law

       22      Department.  I do not have a timetable on bringing

       23      these issues to final resolution.

       24                 MR. SOLVIBILE:  Also, Councilwoman,

       25      there are so many parties negotiating in this
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        2      matter on Brown Street and, I might add, on Parker

        3      Avenue, that it's really difficult to answer that

        4      question at this point.  There's Mr. Berg, the Law

        5      Department, L&I, the homeowners.  There's a lot of

        6      different people negotiating in this, and it's

        7      going to make it hard to say how long Mr. Berg

        8      will have.

        9                 COUNCILWOMAN TASCO:  But we know how to

       10      move real quickly in the City, don't we?

       11                 MR. SOLVIBILE:  We try to.

       12                 COUNCILWOMAN TASCO:  Witness

       13      Wissinoming.  We don't want these people waiting

       14      like the folks in Logan.  So let's move faster.

       15                 (Applause.)

       16                 COUNCILWOMAN TASCO:  And I don't want

       17      to say that it's your fault because, I must say,

       18      L&I has been very helpful.  But, you know, it's

       19      not just you; it's the bureaucracy of government

       20      that causes people to wait.  But at some point in

       21      time, they can move quickly if they want to.

       22                 MR. SOLVIBILE:  Licenses and

       23      Inspections is ready tomorrow to let Mr. Berg do

       24      what he has to do to rectify these houses and to

       25      oversee it, period.  We're ready tomorrow.
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        2                 COUNCILMAN NUTTER:  Councilwoman

        3      Miller?

        4                 COUNCILWOMAN MILLER:  Thank you.

        5                 Mr. Berg, can you tell us why people

        6      are stating that they have a ten-year warranty;

        7      however, it has never been honored, or it's seldom

        8      been honored, with the roof leaks and some of the

        9      other problems that people are having?  Is there,

       10      in fact, a warranty?  Is this a ten-year

       11      warranty?  And if it is, what does it cover?

       12                 MR. BERG:  New Century Homes issued the

       13      warranty.  New Century Homes is out of business.

       14      During the time period that New Century Homes --

       15                 COUNCILWOMAN MILLER:  So, wait a

       16      minute.  So now, that means the warranty is dead?

       17                 MR. BERG:  No.  Please let me finish.

       18                 COUNCILWOMAN MILLER:  It's no longer in

       19      existence?

       20                 MR. BERG:  Allow me, Council Lady,

       21      please, to finish.

       22                 During the time period that New Century

       23      Homes was actively in business, we had, I believe,

       24      three people whose business it was to address

       25      warranty circumstances.  During the time when New
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        2      Century Homes was in business, we had never had

        3      any litigation whatsoever relating to a failure to

        4      honor a warrant.  Unfortunately, just as is true

        5      for many other companies, New Century Homes is out

        6      of business now.

        7                 COUNCILWOMAN MILLER:  When did it go

        8      out of business?

        9                 MR. BERG:  Late '97.

       10                 COUNCILWOMAN MILLER:  But some of the

       11      complaints, I would image, were filed prior to

       12      1997, while you were still in business.

       13                 MR. BERG:  Council Lady, if you can

       14      show me such complaints in writing, then I'll be

       15      able to give you an answer, but I don't think that

       16      that's accurate.

       17                 COUNCILWOMAN MILLER:  Can we do that?

       18      There are people here that testified earlier that

       19      they have tried to, and we can compile that, we

       20      can get that information.

       21                 MR. BERG:  Well, Council Lady, I'd have

       22      to see a writing that said that, you know, this is

       23      August 3, 1997, my roof leaks, addressed to

       24      somebody, to tell you whether or not it was

       25      answered.  I do know that --
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        2                 COUNCILWOMAN MILLER:  But generally,

        3      roof leaks are covered under the warranty?

        4                 MR. BERG:  Yes, ma'am.  As a matter of

        5      fact, I paid out of my pocket for somebody's roof

        6      leak to be repaired two days ago.

        7                 COUNCILWOMAN MILLER:  And then there

        8      are the electrical outlets and some of the other

        9      problems that people have identified.

       10                 MR. BERG:  We are prepared -- that's

       11      part of what Mr. Solvibile was making reference to

       12      -- or Mr. Perry, I'm sorry.

       13                 COUNCILWOMAN MILLER:  Sorry.  Say that

       14      again?

       15                 MR. BERG:  Part of what -- I think it

       16      was actually Mr. Solvibile who was talking about

       17      that.  Part of our negotiation is to provide all

       18      of those repairs.  That's currently on the table,

       19      and we are very close to an agreement.

       20                 COUNCILWOMAN MILLER:  Okay.  And I'm

       21      sure the homeowners will keep the Councilpeople

       22      informed of that and also L&I on the status of all

       23      those repairs.

       24                 MR. BERG:  Well, it seems we have an

       25      agreement.  We're very, very, very close, I would
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        2      think.

        3                 COUNCILWOMAN MILLER:  Okay, thank you.

        4                 Thank you Mr. Chairman.

        5                 COUNCILMAN NUTTER:  Sure.

        6                 Well, let's continue in that same

        7      line.  Now, Mr. Berg, when you say "we" are going

        8      to make those repairs, who is "we"?

        9                 MR. BERG:  That was an editorial we.  I

       10      apologize for the use of the pronoun.  I will have

       11      to somehow create a business of other people who

       12      will do it.  I am not qualified to do it myself or

       13      hire other people.

       14                 COUNCILMAN NUTTER:  What do you mean,

       15      you're not qualified to do it?

       16                 MR. BERG:  Well, I don't know how to

       17      repair a roof or to repair a faucet.

       18                 COUNCILMAN NUTTER:  But you're a home

       19      builder, right?

       20                 MR. ALVA:  We answered that question,

       21      Councilman.  He is, he is, but he does not build

       22      the house himself, okay?

       23                 COUNCILWOMAN MILLER:  Do you want some

       24      referrals of roofers, plumbers, electricians?

       25                 MR. BERG:  Undoubtedly.  Council Lady,
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        2      as soon as we make our agreement, we're going to

        3      need those referrals.

        4                 COUNCILWOMAN MILLER:  Okay, thank you.

        5                 COUNCILMAN NUTTER:  Well, okay, maybe I

        6      missed this because I've been in and out of the

        7      room a couple times.  Have you ever built a

        8      house?

        9                 MR. BERG:  Councilman, I have never

       10      built a house with my hands, if you're asking that

       11      question.

       12                 COUNCILMAN NUTTER:  Did you ever build

       13      a house with your hands, did you ever build a

       14      house with tools, did you ever build a house

       15      standing next to somebody?  I mean, you're a home

       16      builder.  Have you ever built a house?

       17                 MR. BERG:  No, no.  Councilman, a home

       18      builder is not somebody who builds stick by stick

       19      the house.  I'm a developer.  I develop the

       20      project, I develop the organization to build it.

       21                 The answer to your question is, I

       22      personally have never built a house.  I had a

       23      house built for me.  I stood there and I looked at

       24      it 25 years ago, and I stood beside the architect,

       25      but I personally, I don' --
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        2                 COUNCILMAN NUTTER:  And how is your

        3      house doing?

        4                 MR. BERG:  I no longer own a home.  I

        5      rent now.

        6                 COUNCILMAN NUTTER:  How's the roof?

        7                 Let's go back to this New Century

        8      entity.  Now, New Century was created when?

        9                 MR. BERG:  My recollection is it was

       10      late '95 or early '96.

       11                 COUNCILMAN NUTTER:  Late '95, early

       12      '96.  Late '95, early '96.  So we're in late '99

       13      now and I think your previous testimony was that

       14      New Century went out of business in late '97 as a

       15      result of bad news media; is that correct?

       16                 MR. BERG:  Yes.

       17                 COUNCILMAN NUTTER:  All right.  So New

       18      Century was in business for about two years?

       19                 MR. BERG:  Somewhat less.

       20                 COUNCILMAN NUTTER:  Somewhat more,

       21      somewhat less, somewhere around that time, 18 to

       22      24 months.  Is that fair?

       23                 MR. BERG:  Yes.

       24                 COUNCILMAN NUTTER:  And how many houses

       25      did New Century build during that time or have
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        2      built or supervised the building thereof or stood

        3      next to and watched somebody build?

        4                 MR. BERG:  I don't know the answer to

        5      that.  I suspect that New Century was close to

        6      100, but if you'll give me time, I'll look it up

        7      and will get back to you with the answer.

        8                 COUNCILMAN NUTTER:  And is it my

        9      understanding from previous testimony that you

       10      offered ten-year warranties on these properties?

       11                 MR. BERG:  That is correct.

       12                 COUNCILMAN NUTTER:  And did the

       13      warranty provide for the possibility that New

       14      Century might not exist at some future point in

       15      time?

       16                 MR. BERG:  No, it did not.

       17                 COUNCILMAN NUTTER:  So what is the

       18      meaning of a ten-year warranty if you have no

       19      provision to account for the nonexistence of the

       20      business that's providing the warranty?

       21                 MR. BERG:  I suppose, Councilman, it's

       22      about the same as the Ford Motor Company because

       23      they don't have any provisions, either.  They

       24      assume they're going to be in business; we assumed

       25      we were going to be in business.
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        2                 COUNCILMAN NUTTER:  Mr. Berg, I don't

        3      know necessarily know that you want to compare

        4      yourself to Ford Motor Company.

        5                 MR. BERG:  No, I don't because they are

        6      successfully in business and I am not, but we had

        7      no thought to --

        8                 COUNCILMAN NUTTER:  I'm just trying to

        9      understand what the meaning from your perspective

       10      was, if you build a house, you give someone a

       11      ten-year warranty -- I think the term "ten-year"

       12      is not under dispute.  If you, recognizing just

       13      the market pressures and the day-to-day things

       14      that happen or, you know, maybe you walk out in

       15      the street and get hit by a bus, but if you have

       16      someone sign a document and you co-sign it saying

       17      that there's a ten-year warranty on this piece of

       18      property, it seems to me that you provide in that

       19      warranty for the possibility that if I go out of

       20      business, that gets assigned to someone else or

       21      there's someone to back it up.  I mean --

       22                 MR. BERG:  There is such an entity.

       23      It's called Residential Warranty Corporation, who

       24      issues insurance, and it would only be with such

       25      insurance that we would ever do that again.  But
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        2      the specific --

        3                 COUNCILMAN NUTTER:  Did you have that

        4      insurance for these hundred properties --

        5                 MR. BERG:  No, we did not.

        6                 COUNCILMAN NUTTER:  -- that New Century

        7      built --

        8                 MR. BERG:  No, we didn't.

        9                 COUNCILMAN NUTTER:  -- during the 18 to

       10      24 months that you were still in business?

       11                 MR. BERG:  No, we did not.  I really

       12      wish that we had.  We didn't expect to go out of

       13      business.  I regret that we did not have it.

       14                 COUNCILMAN NUTTER:  I understand.

       15                 Let's talk about a current situation.

       16      Now, tell me again what the nature of your

       17      relationship is with First Anthony Residential

       18      Capital Corporation.

       19                 MR. BERG:  At the current time, I have

       20      no relationship whatsoever.  I brought to them the

       21      land package and an idea for the development.

       22                 COUNCILMAN NUTTER:  What does that

       23      mean?  What do you mean, you brought to them the

       24      land package?  Did you own the land?

       25                 MR. BERG:  No.
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        2                 COUNCILMAN NUTTER:  What does that

        3      mean?

        4                 MR. BERG:  Well, it means that you go

        5      to -- a developer goes to an investor with an

        6      idea, and he says, It might be a good idea to take

        7      Parcel A and Parcel B, to tear down the outhouse

        8      that's built there and build a beautiful new

        9      office building.

       10                 COUNCILMAN NUTTER:  Okay.  For which

       11      you get, what, a commission, a finder's fee,

       12      remuneration, a pat on the back?  I mean, what do

       13      you get?

       14                 MR. BERG:  Sometimes it's both.

       15      Sometimes you get paid daily while you work and a

       16      fee.  Sometimes you only get a fee.  Sometimes I

       17      don't get anything.  It depends on what happens.

       18                 COUNCILMAN NUTTER:  And is that in the

       19      realm of providing certain consulting and

       20      preacquisition development services related to a

       21      project?  What does that mean?

       22                 MR. BERG:  Well, Councilman, I thought

       23      I said it.  I mean, I would come up with a concept

       24      to take Parcel A and Parcel B, and to develop X on

       25      it.  I would make a proposal that would include my
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        2      estimate of the cost of acquisition, my estimate

        3      of the cost of construction, my estimate of the

        4      cost of sellout, my estimate of the profit to the

        5      investor, and say, Are you interested and can I

        6      make a profit by selling you this idea?

        7                 COUNCILMAN NUTTER:  So you sell ideas?

        8                 MR. BERG:  Well, within the framework

        9      of what we just said, the answer is yes.

       10                 COUNCILMAN NUTTER:  And is that what

       11      you were doing with First Anthony Residential

       12      Capital Corporation?  You sold them an idea?

       13                 MR. BERG:  Yes.

       14                 COUNCILMAN NUTTER:  And First Timothy,

       15      that same concept?

       16                 MR. BERG:  Are you thinking about First

       17      Town Mortgage Corporation, which is a lender?  I

       18      think I heard the name First Timothy.  There is no

       19      such animal, but there is a First Town Mortgage

       20      Corporation.

       21                 COUNCILMAN NUTTER:  First Town Mortgage

       22      Corporation?

       23                 MR. BERG:  Yeah.  I had nothing to do

       24      with them.  They are a third-party lender.  We

       25      sent clients there but, you, know whoever made the
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        2      loan, that was up to them.

        3                 COUNCILMAN NUTTER:  Okay.  So you

        4      provided these ideas to First Anthony and you

        5      convinced them that you had a good idea and that

        6      you could get paid for it.  Is that basically the

        7      way this works?

        8                 MR. BERG:  Yes.

        9                 COUNCILMAN NUTTER:  Okay.  Now, talk to

       10      us a little bit about this 20th and Geary Street

       11      project.  Are you still involved with that

       12      project?

       13                 MR. BERG:  No.

       14                 COUNCILMAN NUTTER:  Tell us a little

       15      bit about the project.  Is this your idea?

       16                 MR. BERG:  Yes.

       17                 COUNCILMAN NUTTER:  Okay.  For which

       18      you were paid?

       19                 MR. BERG:  Yes.

       20                 COUNCILMAN NUTTER:  Okay, tell us a

       21      little bit about your idea.

       22                 MR. BERG:  The idea was to acquire what

       23      currently, or a year or so ago, was an industrial

       24      truck stop.  It was about a 4- or 4.5-acre tract.

       25      It was littered with tars and burnt-out trailers,
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        2      underbrush, broken concrete.

        3                 I suggested to First Anthony that they

        4      could build there because it was immediately

        5      adjacent to Packer Park, and there was a lot of

        6      residential demand in Packer Park.  I suggested

        7      that they could build a townhouse development

        8      there.

        9                 COUNCILMAN NUTTER:  Now, is First

       10      Anthony a builder, or are they an investor or are

       11      they a developer?

       12                 MR. BERG:  Probably a little bit of all

       13      of that.

       14                 COUNCILMAN NUTTER:  Do they stand next

       15      to you and watch you, what you do?  What do they

       16      do?

       17                 MR. BERG:  Well, they do a little bit

       18      of everything that you just said.

       19                 COUNCILMAN NUTTER:  They're a builder?

       20                 MR. BERG:  I think they would qualify

       21      as a builder.

       22                 COUNCILMAN NUTTER:  Okay, who's the

       23      principals of this company.

       24                 MR. BERG:  Mr. George David.

       25                 COUNCILMAN NUTTER:  Solely?



                                                            229

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2                 MR. BERG:  So far as I know, he's the

        3      sole shareholder.

        4                 COUNCILMAN NUTTER:  The sole

        5      shareholder, okay.  And he provides financing for

        6      this project?

        7                 MR. BERG:  Well, I know that First

        8      Anthony does the financing -- I mean, makes the

        9      financing.  I don't know whether Mr. David uses

       10      somebody else's money or his own.  He doesn't

       11      share that with me.

       12                 COUNCILMAN NUTTER:  And who's going to

       13      build this?

       14                 MR. BERG:  My understanding is that

       15      Gardner Fox Associates, who is a recognized

       16      construction management company, is going to be

       17      the builder.  They have been, so far as I know for

       18      the last year or eight months, or however long

       19      it's been moving.

       20                 COUNCILMAN NUTTER:  And what's the

       21      nature of your relationship with Garner Fox?

       22                 MR. BERG:  None.  I didn't even meet

       23      them until Mr. David hired them to be the

       24      construction managers.  I had no idea who they

       25      were.
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        2                 COUNCILMAN NUTTER:  When did you meet

        3      them?

        4                 MR. BERG:  I don't remember,

        5      Councilman.  It might have been earlier this year.

        6                 COUNCILMAN NUTTER:  I'm sorry?

        7                 MR. BERG:  I say I do not remember.  It

        8      might have been earlier this year.

        9                 COUNCILMAN NUTTER:  Earlier this year,

       10      in February?  Or earlier this year, in July?  Or

       11      earlier this year, in the next month? The next

       12      month.

       13                 MR. BERG:  No, earlier this year.  It

       14      could have been earlier this year in February.

       15      I'm just not sure.  It might have been last year.

       16      I just really do not recall when I was introduced

       17      to them.  I was only told by Mr. David that

       18      Gardner Fox would be his construction manager.

       19                 COUNCILMAN NUTTER:  Okay.  Let me try

       20      to get a little since from L&I.  What's the status

       21      of this project?  What stage is it in?  Where are

       22      we this?

       23                 Or, Mr. Berg, maybe you know.

       24                 MR. BERG:  Well, I can tell you that --

       25                 COUNCILMAN NUTTER:  Since this was your
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        2      idea, right?

        3                 By the way, what do you get paid for

        4      ideas like that.

        5                 MR. BERG:  I'm not going to answer

        6      that.  I can tell you that thus far, the answer is

        7      very little.

        8                 COUNCILMAN NUTTER:  Okay.  What's the

        9      status of this project?

       10                 MR. ALVA:  I think that question would

       11      be best asked of Mr. David.  None of these

       12      homeowners who are here today are involved in what

       13      you're requesting now.  It's not part of the

       14      resolution, it's not part of our presentation.

       15                 COUNCILMAN NUTTER:  I didn't ask any of

       16      homeowners.

       17                 MR. ALVA:  I know you didn't.  You

       18      asked us, and we're here in response to the

       19      resolution, and that's not part of it, as far as I

       20      can read it.

       21                 COUNCILMAN NUTTER:  Mr. Alva --

       22                 MR. ALVA:  And as I indicated, if you

       23      have specific questions, we'll submit the answers

       24      if we mow them.

       25                 COUNCILMAN NUTTER:  Mr. Alva, I
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        2      appreciate that.

        3                 MR. ALVA:  Thank you.

        4                 COUNCILMAN NUTTER:  Let me remind you,

        5      as I started this hearing.  This is a public

        6      hearing of City Council.  If I ask you about the

        7      resolution or any member, I expect an answer.  If

        8      I ask you about something related to the

        9      resolution, I expect an answer.  If I ask you what

       10      time it is, I expect an answer.  If I ask you what

       11      -- is it light or dark outside, I expect an

       12      answer.

       13                 This is a public hearing, and we'll ask

       14      you anything that we want.  You either have an

       15      answer or you don't.

       16                 MR. ALVA:  We don't have an answer;

       17      you'll have to ask Mr. David.

       18                 COUNCILMAN NUTTER:  Fine.  Is Mr. David

       19      here?

       20                 MR. ALVA:  I don't see him.  Was he

       21      subpoenaed, was he asked to him?

       22                 COUNCILMAN NUTTER:  I have no idea.

       23                 MR. ALVA:  I have no idea, either.

       24                 COUNCILMAN NUTTER:  All right.  Then

       25      there's no ideas about this issue.
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        2                 MR. ALVA:  Right.

        3                 COUNCILMAN NUTTER:  Thank you.

        4                 L&I, what's the status of this

        5      project?

        6                 MR. PERRY:  We're issuing permits to

        7      install six modular dwelling units at the 20th and

        8      Geary project.  No additional permits will be

        9      issued until the final plat is approved and

       10      additional zoning permits are obtained for

       11      construction of the rest of the subdivision.

       12                 COUNCILMAN NUTTER:  Now, these six

       13      units so far, are they for sample purposes, or is

       14      this the first 6 of the 79 that are proposed to be

       15      built?

       16                 MR. PERRY:  We allowed -- the City

       17      allowed six of the units to be built as sample

       18      homes, and they're a part of the entire project.

       19                 COUNCILMAN NUTTER:  Well, this will

       20      kind of go into the realm of, what did we know and

       21      when did we know it?  At what point in time was it

       22      ever apparent that Mr. Berg may have been involved

       23      in the 20th and Geary Street project?

       24                 MR. PERRY:  I became aware of that and

       25      it was approximately November of '98 that he was
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        2      involved with the 20th and Geary project.

        3                 COUNCILMAN NUTTER:  And how did you

        4      become aware of that?

        5                 MR. PERRY:  I believe it was from the

        6      Planning Commission, which had gotten information

        7      that Mr. Berg was associated with First Anthony,

        8      and I was given a phone call.

        9                 COUNCILMAN NUTTER:  And given what we

       10      know, or what we may have known, around and about

       11      that time, some of these complaints, I believe,

       12      are somewhat old.  Why would with we issue a

       13      permit under those circumstances?

       14                 MR. PERRY:  When I became aware of his

       15      involvement, the first thing I did was to write a

       16      letter stating that no permits would be issued for

       17      construction at 20th and Geary until the

       18      incomplete construction at Brown Street and Parker

       19      Avenue was addressed.

       20                 COUNCILMAN NUTTER:  And so let's go

       21      back to, what's the status of this project?  We

       22      have six units, and what's L&I's position at this

       23      point in time?

       24                 MR. PERRY:  Okay, what happened was,

       25      after I wrote that letter, we had a meeting with
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        2      Mr. Berg.  And at that meeting, two things came

        3      out of it.

        4                 Number one, we were told -- and I have

        5      a letter in my file from his counsel at that time

        6      -- that he was not a officer of the company, and

        7      that he did not have any ownership interest in

        8      First Anthony.  Based on that information, we

        9      allowed the first six dwelling units to be

       10      installed at that location.

       11                 Subsequent to that, we got information

       12      that he was acting as vice president and was

       13      signing documents as vice president.  He wrote a

       14      letter --

       15                 COUNCILMAN NUTTER:  Is that the

       16      document that I referred to earlier in the

       17      hearing, where he made, I believe, representation

       18      on a form that was some kind of release of a lien,

       19      I think, filed with the Prothonotary's Office in

       20      March of 1999, which was handed up earlier?  Is

       21      that the document talking you're talking about?

       22                 MR. PERRY:   That's correct.

       23                 COUNCILMAN NUTTER:  Okay.

       24                 MR. PERRY:  Later on in that year, I

       25      asked him for clarification as to his role with
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        2      First Anthony.  And at this point, I've yet to get

        3      a clear answer as to what his involvement is.

        4                 COUNCILMAN NUTTER:  Interesting.

        5                 MR. PERRY:  But those permits were

        6      issued during the timeframe when we were operating

        7      under the assumption and under the agreement that

        8      he was not involved financially or as an officer

        9      of that company.

       10                 The second this that came out of those

       11      agreements, and that's where Gardner Fox came in,

       12      because of our concern with construction at his

       13      other developments, he volunteered to use Gardner

       14      Fox as the construction manager on 20th and Geary.

       15                 COUNCILMAN NUTTER:  He, who?

       16                 MR. PERRY:  20th and Geary.

       17                 COUNCILMAN NUTTER:  He, who?

       18                 MR. PERRY:  Mr. Berg.

       19                 COUNCILMAN NUTTER:  Okay.  So say that

       20      again?  Because of his problems, he agreed to use

       21      Gardner Fox?

       22                 MR. PERRY:  That's correct.

       23                 COUNCILMAN NUTTER:  To correct problems

       24      at Mr. Berg's either Affordable Homes or New

       25      Century Homes units?
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        2                 MR. PERRY:  Can you restate that

        3      question?

        4                 COUNCILMAN NUTTER:  Are you saying that

        5      Mr. Berg has agreed to use this Gardner Fox to fix

        6      all the problems at the properties built by either

        7      New Century Homes or Affordable Homes or --

        8                 MR. PERRY:  Right.  To be exact, the

        9      communication was with Mr. George David, who was

       10      acting as president of the company, and he agreed

       11      to --

       12                 COUNCILMAN NUTTER:  Which company?

       13                 MR. PERRY:  Of First Anthony.

       14                 COUNCILMAN NUTTER:  Okay.

       15                 MR. PERRY:  And he agreed to use

       16      Gardner Fox as the construction manager to allay

       17      our concerns over any possible workmanship issues

       18      associated with the new project at 20th and Geary.

       19                 COUNCILMAN NUTTER:  You lost me a

       20      little bit.  You talked to Mr. David about some

       21      concerns you had because of your learning of

       22      Mr. Berg's possible involvement and then unclear

       23      statements about what his level of involvement

       24      was.  And as a result of that, you're saying that

       25      Mr. David then agreed to use this other company,
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        2      Gardner Fox?

        3                 MR. PERRY:  Right.  At the meeting that

        4      we held, Mr. Berg and Mr. David both attended.  So

        5      it was part of the negotiations at that meeting

        6      that, number one, we would get a statement on the

        7      record that he did not have financial involvement

        8      or an officer role with the company; and number

        9      two, Gardner Fox would be a suitable construction

       10      management firm and would do the actual

       11      construction oversight at 20th and Geary.

       12                 COUNCILMAN NUTTER:  Okay.  But your

       13      testimony here today is that it's still unclear to

       14      you, in your capacity, I believe, as Deputy

       15      Commissioner of L&I?

       16                 MR. PERRY:  That is correct.

       17                 COUNCILMAN NUTTER:  As to what the

       18      nature of the relationship is presently between

       19      Mr. Berg and this First Anthony company?

       20                 MR. PERRY:  That's correct,

       21      Councilman.  And in light of documents which he

       22      signed, I don't know what to believe.

       23                 COUNCILMAN NUTTER:  Gotcha.

       24                 Miss Kaplan?

       25                 (Barbara Kaplan comes forward.)
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        2                 COUNCILWOMAN TASCO:  We have a couple

        3      of questions for the Records Department before we

        4      end this hearing.

        5                 COUNCILMAN NUTTER:  Miss Kaplan, good

        6      afternoon.  Would you identify yourself for the

        7      for the record please.

        8                 MS. KAPLAN:  Barbara Kaplan, Executive

        9      Director of the City Planning Commission.

       10                 COUNCILMAN NUTTER:  Miss Kaplan, I

       11      think it's my observation that you've been here

       12      most of the time for this hearing, so you've heard

       13      some of the testimony back and forth.

       14                 MS. KAPLAN:  Right.

       15                 COUNCILMAN NUTTER:  Mr. Perry indicated

       16      that L&I -- I believe this is a correct

       17      characterization -- has put the 20th and Geary

       18      project on hold, although they've issued six

       19      building permits until they receive a plat.  A

       20      plan comes from the Planning Commission?

       21                 MS. KAPLAN:  Right.

       22                 COUNCILMAN NUTTER:  Or what is the

       23      Planning Commission's role in this whole process?

       24                 MS. KAPLAN:  Yeah, instead of reading

       25      the testimony, I'll just try to summarize it.
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        2                 COUNCILMAN NUTTER:  Thank you.

        3                 MS. KAPLAN:  You can go through the

        4      detail later at your leisure.

        5                 But basically, there is a subdivision

        6      code, as a part of the Philadelphia Code, that

        7      regulates the subdivision of land.  And its

        8      purpose is really to make sure that development

        9      that occurs is done in an orderly fashion in

       10      accordance with a properly engineered plan.

       11                 And it's the -- this is prior to the

       12      actual construction.  It really goes to the

       13      engineering of the site, and the relationship of

       14      the buildings to the site has to deal with matters

       15      such as new streets, the proper placing of those

       16      streets, you know, making sure they have the

       17      proper lines and grades so that they drain

       18      properly, the drainage of the entire site so that

       19      water does not run off from one portion of the

       20      site into, say, to flood the basements of other

       21      houses, or that the water that occurs as a result

       22      of runoff from these new properties do not

       23      adversely affect other properties that already

       24      exist in the neighborhood.

       25                 We also require, depending on the
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        2      circumstances, the developer to present

        3      information showing that the site is

        4      environmentally clean, that sometimes we require

        5      geotechnical studies if we have reason to believe

        6      there may be instable soil conditions that require

        7      construction techniques.

        8                 Basically, the process involves the

        9      developer presenting a plat or a plan which shows

       10      the arrangement of the houses and the streets and

       11      the drainage rights-of-way.  We review that plan

       12      at a staff level, we make a technical evaluation.

       13      And if we feel that the basic concept of the plat,

       14      you know, makes sense, then we would present that

       15      plan at a public meeting, a Planning Commission

       16      meeting and request the Planning Commission's

       17      approval of that plat.

       18                 This is a process that really doesn't

       19      give the Commission discretion when the staff

       20      makes a technical recommendation.  The Commission

       21      can't say that they will not approve the

       22      preliminary plat because the community's opposed

       23      to it or because members of the Commission don't

       24      like the design of the houses or the type of

       25      construction.  They really don't have any
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        2      discretion.  If it's a properly organized and

        3      engineered plan, they must approve the plat.

        4                 Now, very often, at the preliminary

        5      plat stage, we attach conditions which must be

        6      fulfilled before the final plat is submitted by

        7      the staff and approved by the Commission.  You can

        8      get building permits unless there's a final plat.

        9      And the conditions usually relate to more detailed

       10      engineering of the basic concepts that are

       11      approved in the preliminary plat.

       12                 For example, we may uncover the fact

       13      that as part of the preliminary plat process, that

       14      the site might require a detention basin.  In

       15      order to get the final plat approval, they will

       16      have had to meet with the Water Department, and

       17      they will actually have to show how they're going

       18      to design that detention basin in accordance with

       19      standards established by the Water Department.

       20      The same thing, if there are placing of new

       21      streets on the City Plan, they would have to get

       22      an ordinance of City Council to place those

       23      streets, and they would have to have the streets

       24      confirmed by the Board of Surveyors or the Streets

       25      Department before we would take the final plat
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        2      back to the Planning Commission.

        3                 So that the distinction between the

        4      preliminary plat and the final plat is basically,

        5      the preliminary plat is approving the basic

        6      concept for the development, the layout, the

        7      streets, etc.  The final plat makes sure that it

        8      is, in fact, properly engineered according to the

        9      standards that have been established.

       10                 You only get into this plat process

       11      when you need to develop new streets.  When you're

       12      -- if you're building houses on an existing

       13      street frontage, then you generally -- you don't

       14      get into this whole process.

       15                 COUNCILMAN NUTTER:  Well, Miss Kaplan,

       16      let me ask you a couple quick questions based on

       17      your testimony and then the attachments.  For

       18      instance, on the first page of the attachments,

       19      you have 332 East Walnut Lane.

       20                 MS. KAPLAN:  Mm-hmm.

       21                 COUNCILMAN NUTTER:  Not built, site

       22      filled in violation of Wissahickon watershed

       23      controls zoning violation.  Preliminary plat

       24      approved.  Final engineer plan not submitted for

       25      final plat, sold to a another party who has not



                                                            244

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      proceeded.  Board of Surveyors have not confirmed

        3      the new streets.

        4                 What happens with that?

        5                 MS. KAPLAN:  Again, we approve the

        6      preliminary plat, which established the basic

        7      concept for the development, but the conditions

        8      were not fulfilled, so we never brought the final

        9      plat to the Commission.  No building permits were

       10      issued on the basis of -- you can't issue the

       11      building permits on the basis of the preliminary

       12      plat.

       13                 In this case, I believe the property

       14      was sold to another party, and they had never

       15      proceeded either to fulfill the conditions of the

       16      preliminary plat or to come back with another

       17      development scheme and proceed with a different

       18      plat process.

       19                 COUNCILMAN NUTTER:  Well, let me ask

       20      about another one.  I'm assuming that the numbers

       21      in the middle of the page mean the number of units

       22      that could have been built.

       23                 MS. KAPLAN:  Right, right.

       24                 COUNCILMAN NUTTER:  288 Parker Street.

       25                 MS. KAPLAN:  Parker Avenue.



                                                            245

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2                 COUNCILMAN NUTTER:  Parker Avenue, I'm

        3      sorry.  I'm assuming that it was approved for

        4      units?

        5                 MS. KAPLAN:  Right.

        6                 COUNCILMAN NUTTER:  Your chart

        7      indicates, 8 homes built, poor site preparation,

        8      bulldoze steep slopes to create unstable site

        9      conditions, storm water not managed, no homeowner

       10      association to maintain the hillside as open

       11      space, have been approved with deed restrictions

       12      recorded to prevent any construction or

       13      earth-moving activity on the hillside.

       14                 So this is a project that started.

       15                 MS. KAPLAN:  The conditions were never

       16      fulfilled.

       17                 COUNCILMAN NUTTER:  Well, what happens

       18      with regard to the eight houses that were and the

       19      poor site preparation, the bulldozed steep slopes

       20      that have created an unstable site condition?  No

       21      storm water management.  I mean what --

       22                 MS. KAPLAN:  Well, this is an

       23      enforcement issue for L&I.  This -- the final plat

       24      was approved, but the developer did not build

       25      according to the plan that was filed.
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        2                 COUNCILMAN NUTTER:  Dave or Mike or

        3      Bob.

        4                 COUNCILMAN DICICCO:  Are these occupied

        5      homes?

        6                 COUNCILMAN NUTTER:  Bob Solvibile,

        7      these homes are occupied, correct?

        8                 MR. SOLVIBILE:  Yes, they are.

        9                 COUNCILMAN NUTTER:   All right.

       10                 MR. PERRY:  Councilman, it's my

       11      understanding that either all or most of those

       12      properties on Parker Avenue were occupied without

       13      certificates of occupancy.

       14                 COUNCILMAN NUTTER:  How did that

       15      happen?

       16                 MR. PERRY:  We cannot control the

       17      settlement process when a developer sells the

       18      property to the prospective homeowner.  I mean, I

       19      don't know how that happens.

       20                 COUNCILMAN NUTTER:  I mean, how are

       21      people able to move into a house without a

       22      certificate of occupancy?

       23                 MR. PERRY:  It's not an L&I issue.

       24      People can move into houses.  If it's done, it's

       25      done illegally, and it's a real-estate transaction
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        2      that occurs.

        3                 COUNCILMAN NUTTER:  Well, whose

        4      responsibility is it to get the CO?

        5                 MR. PERRY:  It's always the builder's

        6      responsibility to make sure that that is secured

        7      prior to the transfer of the property to the

        8      prospective homeowner.

        9                 COUNCILMAN NUTTER:  Mr. Berg, what

       10      happened with the COs on the eight Parker Avenue

       11      properties?

       12                 MR. BERG:  I have no idea.  I'd have to

       13      go into the records, but I can tell you that that

       14      will be one of the questions that we will answer.

       15      My understanding is that we have a --

       16                 COUNCILMAN NUTTER:  You just have no

       17      recollection right now?

       18                 MR. BERG:  Councilman, I don't know

       19      about every piece of paper that flowed through the

       20      office.  I didn't get COs for --

       21                 COUNCILMAN NUTTER:  No, that's the

       22      problem, Mr. Berg.  These are not pieces of paper;

       23      these are houses.  People live in them.  They're

       24      not pieces of paper.

       25                 (Applause.)
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        2                 COUNCILMAN NUTTER:  These are

        3      individuals with their lives, who probably paid

        4      good American green money for these.  They are not

        5      pieces of paper.  This is not a monopoly board

        6      with little pieces that just get moved around from

        7      house to house and you get Parker Avenue and then

        8      you get this street and you get that street and

        9      the other street.

       10                 What do you mean, you don't remember?

       11                 MR. BERG:  I mean that I don't

       12      remember.  It's that simple.  I never --

       13                 COUNCILMAN NUTTER:  You built 8 house

       14      out of a 36-unit development, with poor site

       15      preparation, and none of them have a certificate

       16      of occupancy.  What is a certificate of occupancy

       17      procedure?

       18                 MR. BERG:  Councilman, I don't know the

       19      answer to that because I didn't do it.

       20                 COUNCILMAN NUTTER:  What do you mean

       21      you didn't do it?

       22                 MR. BERG:  Well, because I was not the

       23      man in charge of construction, I was not the one

       24      that gathered the documentation for settlement.  I

       25      just don't know, but I --
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        2                 COUNCILMAN NUTTER:  Did you get paid

        3      for them?

        4                 MR. BERG:  Excuse me, I have promised

        5      that --

        6                 COUNCILMAN NUTTER:  Did you get paid

        7      for them?

        8                 MR. BERG:  I promised you that I would

        9      find out, but to the best of my knowledge, we have

       10      been paid for all of them.

       11                 COUNCILMAN NUTTER:  Just tell me what

       12      the certificate of occupancy procedure is.

       13                 MR. BERG:  I don't know.

       14                 COUNCILMAN NUTTER:  I mean, you must

       15      know that.

       16                 MR. BERG:  I do not know it.  I have

       17      never gotten one in my life.  I don't know how one

       18      would get one.

       19                 MR. PERRY:  Councilman Nutter, if I

       20      could help Mr. Berg's memory.  It's my

       21      understanding that several of the homes were sold

       22      and they weren't even built yet.  So they had gone

       23      to settlement without even a structure on site.

       24                 COUNCILMAN NUTTER:  Councilman

       25      DiCicco?
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        2                 MR. ALVA:  Well, that doesn't help,

        3      obviously, but it was interesting.

        4                 COUNCILMAN DICICCO:  Just a couple of

        5      questions.

        6                 Mr. Berg, George David, how did you

        7      come to know Mr. David?  How did you get to be

        8      retained by Mr. David?  Is it a business

        9      relationship over the years, or are you related to

       10      Mr. David in any way?

       11                 MR. BERG:  No, but I've known him 30

       12      years.

       13                 COUNCILMAN DICICCO:  Do you have any

       14      interest in First Anthony Residential Capital

       15      Corporation?

       16                 MR. BERG:  None whatsoever, none.

       17                 COUNCILMAN DICICCO:  Does any member of

       18      your family have any interest in that

       19      corporation?

       20                 MR. BERG:  No.

       21                 COUNCILMAN DICICCO:  Thank you, no

       22      further questions right now.

       23                 Thank you.

       24                 COUNCILMAN NUTTER:  Councilwoman Tasco.

       25                 COUNCILWOMAN TASCO:  Mr. Berg, you seem
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        2      to have such a poor memory, and to be a business

        3      person with all these developments, I don't even

        4      know how you function as a businessman.

        5                 (Applause.)

        6                 MR. ALVA:  Was that a question?

        7                 COUNCILWOMAN TASCO:  It's a comment.

        8                 Can you remember how many houses you

        9      built on Woolston and Mt. Airy Avenue?  That was

       10      back in 19 -- I'll give you the date 'cause --

       11                 MR. BERG:  I think it was -- I don't

       12      know if it was 18 or 20.  I think it was 18, I'm

       13      not sure.

       14                 COUNCILWOMAN TASCO:  Well, Miss Kaplan,

       15      in your attachment for that site, you have

       16      single-family houses, 5.  How was he able to

       17      build?  Do you know that there are more than 5 on

       18      that site, and if he was given permission to build

       19      5 and he built 18 -- or I don't know if it's 18

       20      but it's a lot more than 5.

       21                 MS. KAPLAN:  Excuse me, which site are

       22      you referring to?

       23                 COUNCILWOMAN TASCO:  8306 Woolston and

       24      Mt. Airy Avenue, where we had a very heated

       25      discussion about that project.  There are more
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        2      than five houses on that site.

        3                 MS. KAPLAN:  Okay, it could be that

        4      some of these were developed not by the plat

        5      process if they already had street frontage.  I

        6      just don't know.  I mean, I don't know how many

        7      houses are there.

        8                 This is what we had in our record, we

        9      can check.  Maybe there was a second plat that was

       10      filed with a slightly different address and we

       11      didn't find it in the files.  We'll check, but

       12      this is what was in our records.

       13                 COUNCILWOMAN TASCO:  I missed the plat

       14      discussion.  I won't ask you to repeat that.  I

       15      don't want to go over it.  I heard it but I didn't

       16      hear it but.

       17                 I will tell you that there are more

       18      than five houses on Woolston and Mt. Airy Avenue.

       19      Some are row, and I think originally, he had

       20      applied for all singles.  They are rowhouses and

       21      there are maybe two or three that are single, but

       22      there are certainly more than five houses.  I'd

       23      like to know how that happened.

       24                 MS. KAPLAN:  Well, I will check.  It's

       25      possible that we have the documentation and we
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        2      just didn't find it in our file.

        3                 COUNCILWOMAN TASCO:  Mr. Berg, where

        4      did your assets go from all of these entities that

        5      you started and then you shut down?

        6                 MR. BERG:  New Century Homes lost over

        7      $700,000 in its operations from 1993 through 1997.

        8      It was not merely a question of where did I take

        9      the assets.  I lent that company $300,000, and I

       10      have not gotten all of it back, nor will I.

       11                 COUNCILWOMAN TASCO:  This is for the

       12      Record's Department.  Miss Decker, is she still

       13      here?

       14                 (Joan Decker comes forward.)

       15                 COUNCILMAN DICICCO:  Mr. Berg, 332 East

       16      Walnut Lane, Miss Kaplan testified that that

       17      property has been sold.  To whom did you sell that

       18      to?

       19                 MR. BERG:  I never owned it.  At one

       20      point, Affordable, I believe, had a lease with an

       21      option to buy.  We had an approval for 11

       22      townhomes on it, but we decided not to go forward.

       23                 COUNCILMAN DICICCO:  Do you know who

       24      did the fill-in, the site fill-in?

       25                 MR. BERG:  There's somebody there now
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        2      who is maintaining some kind of an operation.  I

        3      don't know anything about it now.

        4                 COUNCILMAN DICICCO:  So the site was

        5      not filled in during time that you were an

        6      interested party, even though you may not have

        7      owned it.  You didn't do any prep work on the

        8      ground or anything like that?

        9                 MR. BERG:  No, that isn't true.  We

       10      cleared it.  My recollection is that we cleared it

       11      and graded it.

       12                 COUNCILMAN DICICCO:  But you didn't own

       13      it.

       14                 MR. BERG:  That's correct.  We were

       15      tenants at the time.

       16                 COUNCILMAN DICICCO:  You were tenants?

       17                 MR. BERG:  We had a permit, we got a

       18      soil storage permit or something like that.  We

       19      did have a permit to do the work we did.

       20                 COUNCILMAN DICICCO:  Why would you

       21      grade it if you didn't own it.  I don't

       22      understand.

       23                 MR. BERG:  Because we intended to buy

       24      it, we had every intentions of buying it.

       25                 COUNCILMAN DICICCO:  And then there was
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        2      a violation issued for the way the backfill

        3      occurred, and then you subsequently --

        4                 MR. BERG:  No, that's not my

        5      recollection.  My recollection is that we got a

        6      permit to use it for fill storage or something

        7      like that.  And after that, I just don't know what

        8      happened.

        9                 COUNCILWOMAN TASCO:  Okay.  Just a

       10      couple of questions, because some of the

       11      complaints we've received have to do with

       12      individuals believing that they were paying one

       13      price, and so I want to know from you how, is it

       14      possible for deeds and mortgages to be filed for

       15      the same transaction and no one caught the

       16      discrepancy between the purchase price on the deed

       17      and the significantly higher price on the

       18      mortgage?

       19                 MS. DECKER:  It's possible in some of

       20      the cases that we investigated that the mortgages

       21      were not filed until a year after the deed was

       22      filed, so that meant that the two documents did

       23      not come in simultaneously.  If they had come in

       24      simultaneously, and a document examiner reviewed

       25      each of the documents, they would have noticed
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        2      that the value on the deeds, the stated sales

        3      price of the deed, was for 10,000, and a mortgage

        4      amount was for 80,000.  But in the absence of the

        5      two documents being file concurrently, it would be

        6      something that we would no flag.

        7                 COUNCILWOMAN TASCO:  Why are they

        8      allowed to file these mortgages years later.

        9                 MS. DECKER:  That is something over

       10      which the Department of Records has no control.

       11      When a document comes into the Department, we are

       12      bound by Pennsylvania law to review the document

       13      for approximately 16 recording requirement items.

       14      If those items are present, then we are really

       15      legally bound to record the document.

       16                 So, again, the on the face of the

       17      document, as long as the requirement, the State

       18      requirements, appear, then that is a recordable

       19      document, and we are bound by State law to record

       20      it.  We would not be in a position to reject it.

       21                 Again, if the documents came in

       22      simultaneously, as many titled documents do come

       23      in, the difference in the sales price on the deed

       24      and the mortgage amount would be a flag.

       25                 COUNCILWOMAN TASCO:  And the mortgage
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        2      is not required to be a part of the filing?

        3                 MS. DECKER:  That's correct.

        4                 COUNCILWOMAN TASCO:  The State does not

        5      require the mortgage to be a part of the filing?

        6                 MS. DECKER:  When a document is

        7      presented -- I guess, really, the requirements are

        8      what the Records Department is required to do.  We

        9      accept individual documents, some documents come

       10      in grouped together on a transfer of property, but

       11      there is no requirement that a deed must be

       12      accompanied by a mortgage or, later, an assignment

       13      of the mortgage.

       14                 COUNCILWOMAN TASCO:  Well, does the

       15      State have to make this a requirement, or can the

       16      City make this a requirement?

       17                 MS. DECKER:  The recording law is

       18      governed by state statute.

       19                 COUNCILWOMAN TASCO:  State statute?

       20                 MS. DECKER:  Mm-hmm.

       21                 COUNCILWOMAN TASCO:  But once you

       22      receive a deed, and I don't know how your records

       23      are filed or how you follow a transaction 'cause

       24      it seems to me there ought to be a transaction

       25      relative to a property.  If the deed does come in



                                                            258

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      and, say, two or three years later, the mortgage

        3      comes in, there's no cross-check or could you

        4      cross-check?

        5                 MS. DECKER:  No, because we really

        6      there -- it's -- there really would be no reason

        7      for us to do that.  Many homeowners take out

        8      second and third mortgages, so the mortgage does

        9      not necessarily come -- a second or third mortgage

       10      doesn't come at the time that a deed is filed.

       11      And it --

       12                 COUNCILWOMAN TASCO:  Do you keep a

       13      record of all mortgages?

       14                 MS. DECKER:  All mortgages that are

       15      brought into the Department are recorded.  We keep

       16      an index, an electronic index, of the transaction

       17      for that document, and we also retain a permanent

       18      copy of the document on microfilm.

       19                 COUNCILWOMAN TASCO:  So if I purchase a

       20      house, my deed is recorded, I may not necessarily

       21      ever have to have a mortgage recorded?

       22                 MS. DECKER:  Possible, yes.  If you did

       23      not need to borrow for that home, yes, it is

       24      possible, that is correct.

       25                 COUNCILWOMAN TASCO:  All right, but if
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        2      you do borrow money for the home and have a

        3      mortgage, should that be recorded?

        4                 MS. DECKER:  That should be recorded in

        5      the Recorder's Office, yes.

        6                 COUNCILWOMAN TASCO:  Okay. And that

        7      requirement is required by the State?

        8                 MS. DECKER:  It is a requirement that

        9      these various land-related documents be presented

       10      to the Recorder, and that the County Recorder's

       11      Office records them.

       12                 COUNCILWOMAN TASCO:  How can we help --

       13      how can we prevent this kind of thing happening

       14      again?  Because clearly, the people had one price

       15      on one deed and then clearly had a mortgage for

       16      another price.  What could you suggest to be done

       17      for this not to happen in the future?

       18                 MR. BERG: If the documents are

       19      presented concurrently, I think that that would be

       20      a flag.  The difference in the sales price on the

       21      deed and the mortgage amount, that would be a

       22      flag.  But in the absence of that situation, I

       23      cannot think of a way that this can be prevented.

       24                 Once the Records Department records the

       25      document, we send a copy of -- the assessor's
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        2      files are updated on a daily basis, and the

        3      assessor also has the microfilm for deeds

        4      available to them for their use.  And we also

        5      serve as an agent for the State and the City and

        6      the collection of the realty transfer taxes, and

        7      we send a copy of the realty transfer tax form to

        8      the Revenue Department, and the Revenue

        9      Department, I understand, periodically takes an

       10      audit of the forms that we have sent over to

       11      confirm the -- whether the tax seemed adequate and

       12      whether the -- if there were a claim for an

       13      exemption, whether that seemed adequate.

       14                 So they're the process pieces that are

       15      in place that we do follow in what we feed to the

       16      other City agencies.  And, really, it's up to the

       17      other City agencies to perform an audit of the

       18      record.

       19                 Again, the Records Department, in the

       20      absence of a scenario where the deed and the

       21      mortgage are filed concurrently, there's really

       22      not much more that we can do, other than to make

       23      sure that we are making the information that we

       24      received available to the assessors and to the

       25      Revenue Department.
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        2                 We are bound by law to accept -- I

        3      think, in my testimony, I tried to make clear that

        4      we have no investigative authority, really, to

        5      look into these kinds of situations.  Of course,

        6      we're very willing the help in whatever way that

        7      we can, but we really do not have investigative

        8      authority.  And, again, our authority is really

        9      limited to checking for the recording requirements

       10      according to State law.  If they are satisfied,

       11      then we are legally bound to record the document.

       12                 COUNCILWOMAN TASCO:  So someone who's

       13      really smart can that understands your role could

       14      really take action such as with some of these

       15      mortgages and these deeds.

       16                 MS. DECKER:  That's correct, that's

       17      correct.  It is up to the filer to bring the

       18      documents into the Department to be recorded.  And

       19      the presence and the satisfaction of the legal

       20      criteria do not mean that there cannot be a

       21      fraudulent misrepresentation of information on the

       22      face of the document.  So that is correct.  What

       23      you're saying is correct.

       24                 COUNCILWOMAN TASCO:  Thank you very

       25      much.
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        2                 Any other questions?

        3                 COUNCILMAN NUTTER:  Is Mr. Edward Hayes

        4      here?

        5                 MR. HAYES:  Yes, sir.

        6                 COUNCILMAN NUTTER:  Why don't you

        7      approach the table if you wish to provide any

        8      testimony to this record.

        9                 (Edward Hayes comes forward.)

       10                 COUNCILMAN DICICCO:  Mr. Berg, just a

       11      really quick question.  Earlier today, you

       12      testified that you first began building homes back

       13      in 1993; is that correct?

       14                 MR. BERG:  Yes, sir.

       15                 COUNCILMAN DICICCO:  805 Wolcott Drive,

       16      are you familiar with that?  Did you build that

       17      home?

       18                 MR. BERG:  Never heard of it, don't

       19      even know where it is.

       20                 COUNCILMAN DICICCO:  Miss Kaplan, in

       21      your testimony, you listed that property at 805

       22      Wolcott Drive as a property that had either been

       23      owned or developed by Mr. Berg.  Could you please

       24      tell me where you got that information from?

       25                 MS. KAPLAN:  This information came from
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        2      the files of the Planning Commission of properties

        3      that we have been involved with, you know, the

        4      Planning Commission has had some review of.  And

        5      my staff put everything together that his name had

        6      been associated with.

        7                 As it indicates on this chart, we did

        8      not say that he necessarily owned these properties

        9      at the time of the development, but he may have

       10      formerly owned this property, as was the case with

       11      the one we were just talking about a little while

       12      ago, which were sold.

       13                 So we don't know that he actually built

       14      this house, but his name appeared in our files as

       15      having brought some type of processing into the

       16      Planning Commission, and that's why it was listed

       17      her.

       18                 COUNCILMAN DICICCO:  Application for

       19      development of it, something of that nature?

       20                 MS. KAPLAN:  I can find the file.

       21                 COUNCILMAN DICICCO:  I'd appreciate

       22      that, 'cause it's important, and even though it's

       23      only one property, the file indicates that the

       24      application or the file was created back in May

       25      24th of 1988.
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        2                 MS. KAPLAN:  Mm-hmm.

        3                 MR. ALVA:  Is that W-A-L-C-O-T?

        4                 COUNCILMAN DICICCO:  W-O-L-C-O-T-T

        5      Drive.  And the file number -- is this your file

        6      number, Miss Kaplan?

        7                 MS. KAPLAN:  It's my file number.  The

        8      date we have, which is probably the date the file

        9      was set up or -- it's either the date the file was

       10      set up or the date some approval was given, was

       11      May 24, 1998.

       12                 COUNCILMAN DICICCO:  Okay.  And Hayes

       13      Street at Wistar, although there no construction

       14      according to your comments, some sort of activity

       15      --

       16                 MS. KAPLAN:  It was application

       17      involving seven homes in 1990.

       18                 COUNCILMAN DICICCO:  And for the

       19      record, the date was. . . ?

       20                 MS. KAPLAN:  7/3/1990.

       21                 COUNCILMAN DICICCO:  Thank you.  Thank

       22      you very much.

       23                 MR. BERG:  Excuse me, I didn't

       24      recognize the address 805 Wolcott, but I do

       25      recognize Hayes at Wistar.
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        2                 COUNCILMAN DICICCO:  Well, they are two

        3      difference locations.

        4                 MR. BERG:  Oh, I'm sorry.

        5                 COUNCILMAN DICICCO:  The first location

        6      was for an application of a file that was created,

        7      generated back on May 24th of 1998.  And the home

        8      had ultimately been built -- don't know if it was

        9      built by you.

       10                 And then the next question as it

       11      relates to Hayes at Wistar Street.  And I

       12      appreciate your recollection, but there is an

       13      application of some sort that was taken out back

       14      on July 3rd of 1990, and that's three years prior

       15      to the date that you testified that you had been

       16      involved in construction.

       17                 MR. BERG:  Well, you had asked me if we

       18      had built any houses, you know, when did we

       19      start?  My recollection is that we made a

       20      preliminary application for a subdivision at Hayes

       21      at Wistar.  I'm not sure that one was ever finally

       22      approved.  I know that we didn't build there.

       23                 COUNCILMAN DICICCO:  I think the area

       24      that I was questioning had more to do with the

       25      application process and your knowledge of the
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        2      process.  And I believe the way you testified --

        3      at least the way I understood it -- was that prior

        4      to 1993, it was kind of far into you that

        5      process.

        6                 So whether or not you've completed any

        7      construction on homes prior to that, you obviously

        8      engaged in some activity with the intention of

        9      building, and I would assume that as a potential

       10      builder-developer, I would go through that process

       11      to find out what is available to developers and

       12      builders and home purchasers.  That's the only

       13      reason I raised the question.

       14                 MR. BERG:  Well, will -- now I

       15      appreciate, you know, the context of your

       16      question.

       17                 Elliot Rothschild, who was an architect

       18      in this city -- I don't know where he is now --

       19      was working for a firm, and they handled that

       20      whole thing for me, so I didn't learn anything

       21      from that except that I didn't want to do that

       22      project.  That's the only thing that I learned.

       23                 COUNCILMAN DICICCO:  Thank you.

       24                 COUNCILMAN NUTTER:  I think we had Mr.

       25      Hayes coming up, and then I have one last series



                                                            267

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      of questions for some government people -- L&I and

        3      the Law Department.

        4                 Mr. Berg, let me say that I greatly

        5      appreciate your recall on the matter involving

        6      Hayes Street at Wistar back from mid-1990.  We've

        7      had a number of questions asked about time periods

        8      that were more current, to which you had no

        9      recollection, but I'm glad that you were able to

       10      recall something back from 1990.  I greatly

       11      appreciate that.

       12                 MR. BERG:  Well, it's just easier to

       13      remember a whole development than it is to

       14      remember a piece of paper, Councilman.

       15                 COUNCILMAN NUTTER:  I understand.

       16      Thank you very much.

       17                 Mr. Hayes, please identify yourself for

       18      the record.

       19                 MR. HAYES:  Good evening, Committee

       20      members.  My name is Edward Hayes.  I'm an

       21      attorney here in Philadelphia with the law firm of

       22      Fox, Rothschild, O'Brien & Frankel.

       23                 My office was notified yesterday by the

       24      Councilwoman's office about attending this hearing

       25      today.  As a result of being advised at such a
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        2      late date, there's no prepared statement, but I

        3      would like to point out one issue with respect to

        4      Parker Avenue on which I think there's some

        5      confusion as to what's been presented to this

        6      committee.

        7                 COUNCILMAN NUTTER:  Mr. Hayes, before

        8      you go into that, is it my understanding that in

        9      your capacity as an attorney at the Fox Rothschild

       10      firm, are you here representing Fidelity National

       11      Title Insurance Company.

       12                 MR. HAYES:  That is correct, sir.  I

       13      was retained by them initially in late 1997 as a

       14      result of the problems that were arising from

       15      Mr. Berg's development.  Since that time, I have

       16      represented them soley in connection with this

       17      problem.

       18                 COUNCILMAN NUTTER:  Please proceed.

       19                 MR. HAYES:  The comment was made,

       20      Councilman, that there are eight homes on Parker

       21      Avenue that are completed.  I believe the actual

       22      number of homes that are completed and occupied on

       23      Parker Avenue is twelve, not eight -- eight that

       24      may be occupied by the homeowners who are involved

       25      in the litigation with Mr. Gross's office, but
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        2      there are four other homes that --

        3                 COUNCILMAN NUTTER:  With Mr. Who's

        4      office?

        5                 MR. HAYES:  Mr. Gross, who represents

        6      the majority of the homeowners who are here

        7      today.

        8                 COUNCILMAN NUTTER:  Okay, right.

        9                 MR. HAYES:  There are also four other

       10      homes that are now owned by, I believe, a

       11      gentleman by the name of Peter Borsuk, who took

       12      those properties back in lieu of foreclosure from

       13      Mr. Berg's entity on that property.  So there are

       14      a total of twelve homes completely.

       15                 COUNCILMAN NUTTER:  What's Mr. --

       16      what's the gentleman's name?

       17                 MR. HAYES:  Peter Borsuk, B-O-R-S-U-K.

       18                 COUNCILMAN NUTTER:  Was he a mortgage

       19      person?

       20                 MR. HAYES:  At one point in time, he

       21      loaned monies, through an entity called PKM

       22      Resources, to Mr. Berg's entity.  And my

       23      understanding is that the entity then deeded the

       24      property back originally to PKM in lieu of

       25      foreclosure, and the property was then conveyed by



                                                            270

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      PKM to Peter Borsuk, according to the public

        3      records.

        4                 COUNCILMAN NUTTER:  This Mr. Borsuk

        5      owned PKM?

        6                 MR. HAYES:  Yes, sir.

        7                 COUNCILMAN NUTTER:  And he transferred

        8      it to himself through the company.

        9                 MR. HAYES:  That's correct, and then

       10      did a refinancing of the property.

       11                 COUNCILMAN NUTTER:  Okay.

       12                 MR. HAYES:  The issue where I think

       13      there was some confusion involved certificates of

       14      occupancy on Parker Avenue, and a statement that

       15      was made by someone -- I don't recall who -- that

       16      a certificate of occupancy is a title issue in

       17      connection with the property.

       18                 A certificate of occupancy has

       19      absolutely nothing to do with title to the

       20      property.  The party requiring the certificate of

       21      occupancy on the property is the lender.  The

       22      lender will not fund a mortgage on a property

       23      unless it has evidence that there is a certificate

       24      of occupancy in existence for that property, the

       25      reason being that it does not want to take a
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        2      mortgage back on a property that is being occupied

        3      illegally.

        4                 All of the eight homeowners who are

        5      involved on the Parker Avenue development did

        6      obtain mortgage financing on the property, so that

        7      at the time of settlement, a document purporting

        8      to be a certificate of occupancy had to be

        9      supplied in order to submit to the lender, in

       10      order for the lender to approve the financing.

       11                 COUNCILMAN NUTTER:  Well, what do you

       12      mean by a document purported to be a certificate

       13      of occupancy?  It either is a certificate of

       14      occupancy or it is not a certificate of occupancy.

       15                 MR. HAYES:  Well, having heard the

       16      statement --

       17                 COUNCILMAN NUTTER:  I mean, does

       18      somebody just write "Certificate of Occupancy"

       19      across the top and say this is it?

       20                 MR. HAYES:  My concern, Councilman, is

       21      when we first began investigating this matter and

       22      we met with the Department of Licenses and

       23      Inspections regarding the Parker Avenue property

       24      'cause we were extremely concerned about not only

       25      the title issues but the condition of that
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        2      property, we learned for the first time that

        3      certificates of occupancy had only been issued for

        4      the first two properties on Parker Avenue,

        5      properties that were developed by the former

        6      owners of the property, a gentleman by the name of

        7      Mr. Fearman (ph.).

        8                 None of the Berg properties, according

        9      to the City, in fact, had certificates of

       10      occupancy issued.  We could not understand how

       11      that could be the case in light of the fact that a

       12      lender would not approve the issuance of mortgage

       13      funding on these without the certificate.

       14                 COUNCILMAN NUTTER:  All right.  So why

       15      don't you fast-forward the story and tell us what

       16      you thought happened.

       17                 MR. HAYES:  I have to believe, from

       18      what I've heard today, that someone submitted

       19      falsified documents purporting to be certificates

       20      of occupancy in order for the lenders to approve

       21      the closings.  And I would suggest to you that you

       22      communicate with the lenders and ask the lenders

       23      to supply you with what documents they received

       24      upon which they issued or approved the issuance of

       25      the financing on these properties.
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        2                 COUNCILMAN NUTTER:  Now, what was

        3      Fidelity National's role in all of this?

        4                 MR. HAYES:  Fidelity National Title

        5      Insurance Company issued title insurance policies

        6      to almost all of the homeowners who are involved

        7      on these developments.  It is a decision that has

        8      cost the company in excess of $1 million already,

        9      as a result of misrepresentations that were made

       10      to it by Mr. Berg in connection with liens on the

       11      property.  It has had to pay $800,000 to satisfy a

       12      mortgage held by Mountain Funding on one of the

       13      developments that Mr. Berg indicated was to have

       14      been paid off.  It had to cover $150,000 worth of

       15      checks that Mr. Berg delivered, through his

       16      nonprofit organization, at settlements as gifts to

       17      these particular individuals because those checks

       18      bounced.

       19                 COUNCILMAN NUTTER:  What is this

       20      nonprofit organization?

       21                 MR. HAYES:  Many of these homeowners,

       22      you will see in their testimony, were only able to

       23      have the necessary fund to complete settlement on

       24      these properties through a gift that was supposed

       25      to be given to them by a nonprofit organization.



                                                            274

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      I believe it was the Messiah evangelical Baptist

        3      Church, was the name of the organization.

        4                 That entity supplied checks at closing

        5      for the gift portion of the monies that the buyers

        6      needed to complete settlement.  Unfortunately,

        7      despite Mr. Berg's representation that this was a

        8      separate entity from him and that the checks were

        9      good, $150,000 of those checks approximately

       10      bounced and were never made good by that

       11      organization, which then had to be covered by the

       12      title insurance company.

       13                 COUNCILMAN NUTTER:  What was the name

       14      of that entity again?

       15                 MR. HAYES:  I believe it was the

       16      Messiah Evangelical Baptist Church.

       17                 COUNCILMAN NUTTER:  And is that -- I

       18      mean, if I went out tonight, could I go to a

       19      service at the Messiah Evangelical Baptist Church?

       20                 MR. HAYES:  I don't believe, sir, that

       21      you could, and I believe there are also

       22      investigations into whether or not that was a

       23      legitimate entity from what I understand.

       24                 COUNCILMAN NUTTER:  Do you recall what

       25      the address was?
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        2                 MR. HAYES:  I do not recall that,

        3      although we do have copies of those checks that I

        4      could supply to Council.

        5                 COUNCILMAN NUTTER:  Okay.

        6                 MR. HAYES:  In addition, we are still

        7      faced with substantial claims as a result of liens

        8      and encumbrances that exist on this property.  We

        9      have met with the City of Philadelphia in an

       10      effort to help the homeowners in connection with

       11      the transfer tax issues that have arisen on these

       12      properties since all of transfer taxes were

       13      underpaid, in our opinion.

       14                 And so when I hear the word "trust"

       15      that was used by so many of the homeowners, I find

       16      that we fell prey to the same situation at

       17      Fidelity National, which has cost a substantial

       18      amount of money already and will cost much more

       19      down the road.

       20                 COUNCILMAN NUTTER:  Okay.  Any other

       21      testimony?

       22                 MR. HAYES:  No, sir.

       23                 COUNCILMAN NUTTER:  Thank you very

       24      much.

       25                 Councilwoman Tasco.
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        2                 COUNCILWOMAN TASCO:  I want to ask you

        3      a question.  Is First Fidelity National Insurance

        4      Company paying the full-time amount of realty

        5      transfer tax to the City of Philadelphia and the

        6      Commonwealth of Pennsylvania?

        7                 MR. HAYES:  No.  We are presently

        8      negotiating with the City of Philadelphia in an

        9      effort to cover what would be the buyer's portion

       10      of the transfer tax on the properties.  It has

       11      become a very complicated issue, madam, in light

       12      of the allegations that have been made regarding

       13      the actual value of these properties.

       14                 As the City Solicitor's Office will

       15      tell you, we commissioned an appraisal to try to

       16      determine what the actual value of these

       17      properties are, because that is what is used to

       18      calculate transfer tax on these properties.  And

       19      working with the City Solicitor's Office, we are

       20      preparing a pretty detailed schedule, setting

       21      forth what we believe the values are, setting

       22      forth what transfer tax was actually paid on these

       23      properties, and what transfer tax would be due

       24      from the homeowners on these properties.

       25                 It is typical in the City of
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        2      Philadelphia -- in fact, in Pennsylvania -- for

        3      transfer tax to be split equally between the

        4      buyers and the sellers.  And our proposal to the

        5      City is going to be that we satisfy the obligation

        6      that would be the buyer's obligations in these

        7      transactions if Mr. Berg is unsuccessful in his

        8      present proceeding before the Tax Review Board to

        9      have his position declared correct, and that is

       10      that the transfer tax is only due on $15,000,

       11      which was the land value.  We do not believe he

       12      will be successful in that, and we've told the

       13      City that if he is not, we would like to make

       14      arrangements to satisfy the obligation of these

       15      homeowners.

       16                 COUNCILWOMAN TASCO:  And weren't these

       17      transfer taxes due at the time of settlement?

       18                 MR. HAYES:  And the transfer taxes were

       19      paid at that time based on the land value of the

       20      property.  Mr. Berg's position, ma'am, was that

       21      because these are modular homes, that the homes

       22      themselves are not subject to transfer tax, that

       23      only the land is subject to transfer tax.

       24                 We disagree with that position, and

       25      that's why we've stepped up to the plate and gone
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        2      into the City in an effort to deal with that

        3      problem.

        4                 COUNCILWOMAN TASCO:  Well, what

        5      happened at the time of the settlement?  Did that

        6      discussion take place during the settlement, at

        7      the time of the settlement?

        8                 MR. HAYES:  Transfer taxes were

        9      calculated based on the land sale at the time of

       10      settlement.  And, in fact, those monies were

       11      remitted to the City with the deeds because you

       12      must remit transfer tax --

       13                 COUNCILWOMAN TASCO:  Who determined at

       14      that time at the title company that that was the

       15      appropriate amount to pay?

       16                 MR. HAYES:  That is not the title

       17      company's determination; that is the determination

       18      of the parties to the transaction as to what the

       19      value of the property is on which the transfer tax

       20      is being determined.  The tile company has nothing

       21      to do with the value of the property; the title

       22      economy merely calculates the appropriate

       23      percentage based on the value supplied by the

       24      parties to the transaction.

       25                 COUNCILWOMAN TASCO:  Well, what
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        2      protects you from this kind of situation if the

        3      State requires -- I mean, I don't know about how

        4      the value is calculated, but if it's a value

        5      calculated on the value of the property, then you

        6      as the insurer would be held accountable or

        7      responsible for the value of -- it doesn't seem to

        8      me that the real-estate transfer tax should be on

        9      the property and not the land.  I mean, what is

       10      the practice in the state?

       11                 MR. HAYES:  Well, ma'am, I agree with

       12      you, and that's why I do not believe that Mr. Berg

       13      will be successful in his efforts to have a

       14      determination made by the City that the transfer

       15      is only on the land and not the modular homes.

       16                 At the time a deed is filed, there is a

       17      transfer tax affidavit signed by the parties to

       18      the transaction, in which they set forth the value

       19      of the property.  The problem that you had in this

       20      case, and the problem that the Department of

       21      Records had in determining what was going on here,

       22      was these properties had not yet been assessed by

       23      the City of Philadelphia and did not have a value

       24      apportioned to them at that time.

       25                 So if you look at the transfer tax
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        2      affidavits, which accompanied the deeds, and you

        3      do not have to put the actual consideration in a

        4      deed; you can put $1.  And the reason you're

        5      allowed to put $1 is because you must accompany

        6      the deed with a transfer tax affidavit.  And you

        7      pay a tax based on the higher of either what you

        8      paid for the property or the fair market value,

        9      which is assessed by the City.

       10                 The Department of Records was at an

       11      extreme disadvantage in this case because these

       12      properties had not been assessed, so they had no

       13      way of determining what the actual consideration

       14      was that was paid for the property.

       15                 COUNCILWOMAN TASCO:  Why are they

       16      allowed to file the deed then?  Is Miss Decker

       17      here?

       18                 MR. HAYES:  There is nothing wrong with

       19      the deed.  The deed itself has -- if you check any

       20      of these deeds, and I will be more than happy to

       21      send you copies, the deeds had completed transfer

       22      tax affidavits attached to them, indicating that

       23      the consideration paid for the property was

       24      $15,000, because the position of Mr. Berg was that

       25      the transfer would be paid on the land, because
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        2      the home is much like a trailer that you bring in,

        3      and you don't tax the trailer.

        4                 So there was nothing for Ms. Decker or

        5      her office to see that was amok in the document

        6      that was supplied because I'm sure her office sees

        7      many documents that come in on new construction

        8      where there are not actual assessed values that

        9      are available to someone filling out the transfer

       10      tax affidavit.  I'm assuming that's correct.

       11                 COUNCILWOMAN TASCO:  So if a homeowner

       12      bought a house for $132,000, and you negotiate

       13      somehow with the City for the fair market values

       14      only on what you negotiated and not on the

       15      132,000. Would --

       16                 MR. HAYES:  What we are discussing with

       17      the City, and I think what I'm, at this point,

       18      permitted to say is that we are trying to

       19      determine a number that's satisfactory to the City

       20      that represents the true value of these

       21      properties.  There will then be, once that true

       22      value is determined, a multiplication factor

       23      applied to it, which is the transfer due to the

       24      City and to the State.

       25                 At that point in time, the proposal
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        2      that we have already made to the City -- and it's

        3      not yet been decided upon because there's too much

        4      information still to gather -- is that Fidelity

        5      National Title Insurance Company will pay to the

        6      City of Philadelphia the buyer's portion of the

        7      transfer tax, which is one half the transfer tax,

        8      in consideration for the City agreeing to release

        9      the homeowners of any additional obligation with

       10      respect to the taxes.

       11                 Now, the City statute does permit the

       12      City to go completely against Mr. Berg for the

       13      full amount of the transfer tax and completely

       14      again the homeowner for the full amount of the

       15      transfer tax.  That's not the way it's customarily

       16      done in this state; it's normally split equally.

       17      And we have said to the City that we think with

       18      the injustice that these homeowners have suffered,

       19      that they should not be asked to ante up the full

       20      amount of the price, that it would be appropriate

       21      for one half to be paid, and we, the title

       22      company, have indicated a willingness to pay that

       23      sum, once we're able to determine what that sum

       24      is.

       25                 And it's been quite a chore, I must



                                                            283

        1            12/14/99 COM. & EC. DEV. - RES. 990859

        2      tell you, in finding all of the properties, number

        3      one; and secondly, then determining what their

        4      real value is.

        5                 COUNCILWOMAN TASCO:  Okay.  I'm

        6      finished.  Thank you very much.  I think we're

        7      finished with both of you.

        8                 MR. HAYES:  Thank you.

        9                 COUNCILWOMAN TASCO:  I just have one

       10      final question of Mr. Berg.  I want to go back to

       11      Miss Delores Osborne-Gerrick.  I want to ask one

       12      last clarifying question.

       13                 In this mortgage that Miss Osborne-

       14      Gerrick gave us, she was supposed to begin her

       15      first payment of this mortgage on January 1, 2001,

       16      and you testified to the fact that you gave her

       17      that time, but your letter is dated April, 1996,

       18      and you're asking -- you're saying that she's

       19      behind in her mortgage payment.  I mean --

       20                 MR. BERG:  Council Lady, to answer that

       21      question, I haven't seen the documents in five

       22      years or four years.  If you'll let me see it,

       23      I'll answer it.

       24                 COUNCILWOMAN TASCO:  All right.

       25                 (Mr. Berg looks at document.)
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        2                 MR. BERG:  My brief reading tells me

        3      that that's not what it says.  What it says is

        4      that the whole amount is due on January 1st and

        5      she was to pay interest in the meantime.

        6                 COUNCILWOMAN TASCO:  She was what?

        7                 MR. BERG:  She was to pay interest in

        8      the meantime, the balance, the $16,000, the

        9      principal.  I mean, it was an interest-only loan.

       10                 COUNCILWOMAN TASCO:  Explain that for

       11      me.

       12                 MR. BERG:  Okay.  Well, the $16,000

       13      loan carried a 9 percent interest.  She was

       14      supposed to pay interest monthly at 1/12th of

       15      $16,000 every month.  She paid nothing.  In all

       16      events, the whole balance was due in five years;

       17      it is what is known as "a balloon loan."

       18                 She paid nothing.  I sent her a Dunning

       19      letter, she negotiated with me, and I agreed not

       20      to ask for any money until 2001.  And it's that

       21      simple.

       22                 COUNCILWOMAN TASCO:  Could we have that

       23      back, please.

       24                 MR. BERG:  Sure.

       25                 MR. ALVA:  Sure.
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        2                 COUNCILMAN NUTTER:  Thank you,

        3      Councilwoman.

        4                 Just very quickly.  Mr. Berg, what

        5      current licenses do you have to conduct business

        6      in the City of Philadelphia?

        7                 MR. BERG:  None.

        8                 COUNCILMAN NUTTER:  You don't have a

        9      business-privilege license?

       10                 MR. BERG:  I'm not conducting any

       11      business in this city.

       12                 COUNCILMAN NUTTER:  At all?

       13                 MR. BERG:  None at all.

       14                 COUNCILMAN NUTTER:  Are you doing any

       15      consulting work?

       16                 MR. BERG:  Not in the City.

       17                 COUNCILMAN NUTTER:  And when did your

       18      non-Philadelphia work status begin?

       19                 MR. BERG:  I moved from the city in the

       20      middle of March, I believe, of 1999.

       21                 COUNCILMAN NUTTER:  You don't have to

       22      live in the city to do business in the city.  When

       23      did you stop doing business in the City of

       24      Philadelphia?

       25                 MR. BERG:  Well, I guess I would have
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        2      to go back to my accounting records and see when

        3      was the last time I got a fee from a Philadelphia

        4      resident.  I don't remember.  It was sometime last

        5      year but I just don't recall.

        6                 COUNCILMAN NUTTER:  Well, didn't

        7      Mr. David pay you for your idea for 20th and

        8      Geary?

        9                 MR. BERG:  Yeah, but that wasn't a

       10      consulting fee; that was a capital gain, and

       11      that's not -- I'm not required to be licensed to

       12      buy and sell things and make a profit on them.

       13      Only if you do it as a business.

       14                 COUNCILMAN NUTTER:  Well, you weren't

       15      doing it for charity, were you?

       16                 MR. BERG:  No.  There's a distinction

       17      between doing it as a business and doing it

       18      occasionally.  This was a one-time thing, it's

       19      been one time in two years.

       20                 COUNCILMAN NUTTER:  You lost me.

       21      Mr. David's firm is either located or doing

       22      business in the City of Philadelphia, correct?

       23                 MR. ALVA:  My client does not know that

       24      for sure.  Mr. David can answer that question.

       25                 COUNCILMAN NUTTER:  I'm sorry?
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        2                 MR. ALVA:  My client does not know for

        3      sure.  Mr. David can answer that question.

        4                 COUNCILMAN NUTTER:  But your client was

        5      a vice president and then a consultant for

        6      Mr. David for First Anthony Residential Capital

        7      Corporation; isn't that correct?

        8                 COUNCILMAN DICICCO:  Mr. Berg --

        9                 MR. ALVA:  We're just trying to, you

       10      know, go through this and --

       11                 COUNCILMAN NUTTER:  I mean, it's just

       12      -- I mean, Mr. David does business in

       13      Philadelphia, right?  Isn't First Anthony either

       14      located or engaged in business in Philadelphia?

       15                 MR. BERG:  Councilman, my problem is

       16      this is not his only business; he has an office in

       17      Philadelphia that I know of.

       18                 COUNCILMAN NUTTER:  Okay.

       19                 MR. BERG:  And I've visited that office

       20      on occasion.

       21                 COUNCILMAN NUTTER:  Right, that's

       22      fine.  Where is it located?

       23                 MR. BERG:  In Philadelphia, Councilman.

       24                 COUNCILMAN NUTTER:  Where?

       25                 MR. BERG:  Oh, I'm sorry, in the Monroe
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        2      Office Center near City Line, but virtually

        3      everything --

        4                 COUNCILMAN NUTTER:  Okay, so if he has

        5      an office in Philadelphia, then I believe the code

        6      says that he is doing business in Philadelphia.

        7                 Isn't that correct, Madam Solicitor?

        8                 MS. FRANKLIN-SUBER:  Yes.

        9                 COUNCILMAN NUTTER:  So he's doing

       10      business in Philadelphia, and you were a vice

       11      president and subsequently a consultant to him in

       12      Philadelphia on the 20th and Geary Street project

       13      because it was your idea; is that correct?

       14                 MR. BERG:  Yes, Councilman.

       15                 COUNCILMAN NUTTER:  And you received a

       16      fee for your services; isn't that correct?

       17                 MR. BERG:  We received a consulting fee

       18      to Gordon Development Group.  Gordon Development

       19      Group paid me salary and paid my expenses and --

       20                 COUNCILMAN NUTTER:  Gordon Development

       21      Group is a business; is that correct?

       22                 MR. BERG:  Gordon Development Group is

       23      a business and --

       24                 COUNCILMAN NUTTER:  Does Gordon

       25      Development Group have a business-privilege
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        2      license?

        3                 MR. BERG:  My understanding is that it

        4      does.

        5                 COUNCILMAN NUTTER:  What do you mean

        6      your understanding is?  It's your business, isn't

        7      it?  You don't know whether your business has a

        8      business-privilege license?

        9                 MR. BERG:  I have filed them with my

       10      accountant, and I believe we have a business-

       11      privilege number.

       12                 COUNCILMAN NUTTER:  Okay.  Now, did you

       13      pay taxes on that?

       14                 MR. BERG:  Which taxes are you talking

       15      about?  Business-privilege taxes?

       16                 COUNCILMAN NUTTER:  Well, the company

       17      got a fee, you have to pay taxes on income for the

       18      business; isn't that correct?

       19                 MR. BERG:  Councilman, the tax returns

       20      are with my accountant now, and if you ask me a

       21      question as to what tax you're talking about, I

       22      will get you an answer.

       23                 COUNCILMAN NUTTER:  Well, I'm just

       24      trying to understand whether you're in business or

       25      not.  You were in business as a vice president and
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        2      a consultant with First Anthony, you received a

        3      fee for your idea.  Mr. Anthony has a business in

        4      Philadelphia, you received --

        5                 MR. ALVA:  You mean Mr. David?

        6                 COUNCILMAN NUTTER:  Mr. David of First

        7      Anthony paid you a fee for an idea for a project

        8      in Philadelphia.  You said that you no longer

        9      engage in business in Philadelphia.  I asked you,

       10      did you receive a fee for your service from Mr.

       11      David for your First Anthony Project idea?

       12                 MR. BERG:  Gordon Development Group

       13      received money on account of a fee, and we

       14      received that over the period of a year or so.

       15                 COUNCILMAN DICICCO:  What year?

       16                 MR. BERG:  It would have been late '98

       17      and '99.

       18                 COUNCILMAN NUTTER:  So you received

       19      some portion of your fee in 1999?

       20                 MR. BERG:  Councilman, you're trying to

       21      have me characterize cash that we got, and I think

       22      my accountant did not characterize as income; he

       23      might have characterized it as a loan on an

       24      account of a fee that we haven't paid yet.

       25                 COUNCILMAN NUTTER:  As a what?
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        2                 MR. BERG:  As a loan, but I don't know.

        3                 COUNCILMAN NUTTER:  As a loan.

        4                 MR. BERG:  I have told you, Councilman,

        5      that I will find out --

        6                 COUNCILMAN NUTTER:  Who negotiated this

        7      deal, your accountant or you?  I mean, it was your

        8      idea, right?

        9                 MR. BERG:  The development was my idea.

       10                 COUNCILMAN NUTTER:  Right.

       11                 MR. BERG:  I submitted to Mr. David

       12      drafts of an agreement; none were ever executed.

       13      We just went ahead.

       14                 He gave me a monthly check on account

       15      of expenses, and we never agreed to what it would

       16      be.  It has been only been reduced to writing in

       17      the last day or so.

       18                 COUNCILMAN NUTTER:  All of which leads

       19      to, you were conducting business in the calendar

       20      year 1999, correct?

       21                 MR. BERG:  Yes.

       22                 COUNCILMAN NUTTER:  And I'll go back to

       23      my original question:  do you have a business-

       24      privilege license?

       25                 MR. BERG:  But I didn't receive any
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        2      money.  I didn't receive any money.

        3                 COUNCILMAN NUTTER:  It doesn't matter.

        4      You have a business here in Philadelphia.

        5                 MR. BERG:  I told you that I believe

        6      that Gordon Development has a business-privilege

        7      license.  I'm almost certain of it.

        8                 COUNCILMAN NUTTER:  Okay.  And do you

        9      still have a business-privilege license?

       10                 MR. BERG:  Yes.  If I had it then, I

       11      have it now 'cause it would only be a year old.

       12                 COUNCILMAN NUTTER:  Okay.  I only had

       13      to ask you a second time because your original

       14      response was, you don't have a business-privilege

       15      license, right?

       16                 I mean, I can replay the question if

       17      you'd like, but I asked you that question about

       18      five minutes ago and your answer was no.

       19                 MR. BERG:  Oh, Councilman, I'm sorry.

       20      I thought I told you that I believed that Gordon

       21      had a business-privilege license, but I did not.

       22      I thought that that's what I said to you.

       23                 COUNCILMAN NUTTER:  But Gordon is your

       24      business, right?  The business has the business-

       25      privilege license.  I'm not asking you, do you
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        2      have in it in your wallet right now?

        3                 You are the business, the business --

        4                 MR. BERG:  I thought you were asking if

        5      the business has a business-privilege license to

        6      the best of my knowledge.  I will check on it, but

        7      I believe that we do.

        8                 COUNCILMAN NUTTER:  All right.  What

        9      other licenses do you have?

       10                 MR. BERG:  To the best of your

       11      knowledge, no others.

       12                 COUNCILMAN NUTTER:  You know, it must

       13      be incredible sitting down at the settlement table

       14      with you.

       15                 (Applause.)

       16                 COUNCILMAN NUTTER:  Madam Solicitor.

       17                 I'm sorry, Mr. Berg, do you have

       18      anything else you wish to say?

       19                 MR. BERG:  No.

       20                 MR. ALVA:  May we be excused?

       21                 COUNCILMAN NUTTER:  No.

       22                 Madam Solicitor, Mr. Solvibile, Mr.

       23      Perry, Miss Decker, Miss Kaplan, Mr. Kishinchand,

       24      Mr. Glancey, and if there is anyone from the

       25      Revenue Department, what I would like you to do is
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        2      review whatever filed and record you have as it

        3      relates to Mr. Berg, the testimony from this

        4      particular hearing, the testimony that may have

        5      been submitted by residents of the City of

        6      Philadelphia who have found themselves in some

        7      situation, and develop on behalf of this committee

        8      a task force to deal with any proposals, change in

        9      regulations or procedures, to assist the City of

       10      Philadelphia in ensuring that nothing like this

       11      ever happens again.

       12                 (Applause.)

       13                 COUNCILMAN NUTTER:  Secondly, as it

       14      relates to L&I, for whatever has come out of this

       15      particular hearing or any previous discussions,

       16      meetings, testimony, or other various and sordid

       17      horror stories, if there are any procedures by way

       18      of taking action with regard to Mr. Berg regarding

       19      any license that he may or may not have now, in

       20      the past, in the future, or any that he forgot

       21      about this afternoon, if there are procedures

       22      available to us for any revocation or suspension

       23      of those particular licenses, I would ask that you

       24      research that and report back to the Chair what

       25      your findings are and what procedures are
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        2      available to the City of Philadelphia in that

        3      regard.

        4                 Lastly, Madam Solicitor, I would ask

        5      that you provide to the committee, as you may be

        6      able to by law, any information or documents

        7      subsequent to their filing of any complaints that

        8      may be made by the City of Philadelphia to the

        9      District Attorney's Office, the Pennsylvania State

       10      Attorney General, and the U.S. Attorney's Office

       11      with regard to any and all matters involved in the

       12      John Berg situation.

       13                 MS. FRANKLIN-SUBER:  Yes.

       14                 COUNCILMAN NUTTER:  Thank you.

       15                 Any other questions?

       16                 COUNCILWOMAN TASCO:  I don't have any

       17      questions; I just have a comment.

       18                 It is quite evident that these people

       19      here have been victimized, and they trusted an

       20      individual who came to them with a slick tongue

       21      and velvety words, took them in, sucked them in

       22      into his confidence and then proceeded to make

       23      them victims of all of that we've heard here

       24      today.  And I'm very careful with my words because

       25      I do know that there is an ongoing lawsuit here.
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        2                 So I just want to express my

        3      frustration.  Mr. Berg, you and I met back in 1993

        4      when you wanted to do Mt. Airy Avenue, and I will

        5      remind you that you promised to do a retaining

        6      wall for me, and that is still falling, and you

        7      never did the retaining wall, and I should have

        8      known then that there was nothing -- that I could

        9      not and should not trust your word.

       10                 So you see these people here, you ought

       11      to have some feeling of compassion or some feeling

       12      of guilt that you have hurt these people and made

       13      them victims.

       14                 We want to thank all of you for

       15      coming.  As a District Council person, I will pay

       16      particular attention to any new construction going

       17      on in the 9th Councilmatic District.  I will

       18      certainly work with City Planning and L&I.  I want

       19      to be alerted to any new construction, whether it

       20      is properly zoned or not.  Before the permits are

       21      issued, I want to know about them so we can check

       22      them out to protect the people in my district, and

       23      I'm sure I speak for all the other District

       24      Councilmembers.

       25                 Thank you all very much.
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        2                 COUNCILMAN NUTTER:  Thank you.  Thank

        3      you Councilwoman Tasco.

        4                 This hearing will stand recessed to the

        5      call of the Chair.

        6                 (Adjourned at 8:30 p.m.)
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